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Governmentof the District of Columbia
Public EmployeeRelationsBoard

In the Matterof
Districtof Columbia
MetropolitanPoliceDepartment,
Petitioner,
and

PERBCaseNo.06-4'-10
OpinionNo. 869

FratemalOrderof Police/Metropo
litan
PoliceDepartment
LaborCommittee
(on behalfofAnthonyConrad),
Respondent.

DECISION AND ORDER

Statementof the case:

The Districtof ColumbiaMetropolitanPoliceDepartment
('MPD" or "Agency'')filed an
Arbitration ReviewRequest("Request")in the above-captionedmatter. MPD seeksreview of
an arbitration award ("Award") which rescinded the termination of Anthony Comad
("Grievant")a bargainingunit mernber. MPD contendsthat the: (l ) Arbitrator was without
authorityto grantthe Award;and(2) Awardis contraryto law andpublicpolicy. The Fratemal
Orderof Police/Metropolitan
PoliceDepartment
Labor Committee('FOP" or "Union') opposes
theRequest.
The issuebeforethe Board is whether'lhe awardon its faceis contraryto law andpublic
policy''or whether"the arbitratorwaswithoutor exceeddhisor heriurisdiction.
. .." D.C. Code
-605.02(6)
(2001
1
ed.)
$
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Discussion:
On November16, 2002 the Giievantwas involvedin an automobileaccidentwhile on
duty. He reporledthat he was injured. On NovemberlSththe Grievantvisited the Medical
ServicesDivision for treatmentwhere he was examinedby "Physician'sAssistantGabriel
Fayomi who placed him in a sick leave status and instructedhim to retum for a follow uo
appointmentin one week." (Award at p. l) on November25'hthe Grievantretumedto tG
MedicalSe'rvices
Division ('MSD') and was againexaminedby p.A., Fayomi. MpD alleged
that Fayomifilled out three formswhich directedthe Grievantto retum to limited duty one week
lateron December
2,2002 andto reportbackto the MSD in threeweeks(December16,2002)
for further examination.Fayomigavethe Grievanttwo of the forms which were to be given to
the checkoutclerkuponthe Grievant'sdeparture.Accordingto the MpD, "prior to delivering
the formsto the clerkthe Grievantalteredthe dateon the. . . form llom December2,2002 to
December12, 2002 by addingthe numeral'1'before the number'2' in the date to returnto
limitedduty." (Awardat p. 1) TheGrievantreportedto sick call at MSD on December121hthe
allegedaltereddate,and againon December16th asoriginallyordered.on December23.d(the
dateto which his sick leavewaseventuallyextended)the Grievantreportedfor limited duty.
MPD's Office of Professional
Responsrbility
conductedan investigation
that resultedin
formalchargesagainstthe Grievant.on october 30,2003, MpD informedthe Grievantthat it
was preparingan adverseaction againstthe Grievant. The october 30thnotice advisedthe
Grievant that if he desireda departmentalhearing, one would be scheduledon Decernber9,
2003. on November5, 2003, the Grievantfiled a requestfor a departmental
hearing,(also
knownas a Trial Boardor AdverseAction Panel). The hearingwasconductedon December9,
2003. Thehearingwas continuedandconcluded
on January13,2004. Thehearingpanelfound
the Grievant guilty and unanimouslyrecommended
that the Grievantbe terminatedliom the
MPD. (seeAward at p. 1) on March31,2004,MpD informedthe Grievantof the finaldecision
to terminatehis employrnent,
effectiveMay 28,2004. Fop appealed
the matterto the chief of
Police. The Chiefof Policedeniedthe grievanceand FOP invokedarbitrationpursuantto the
parties'collectivebargainingagreement
('CBA).
At arbitrationFOP asserted
that MPD violatedArticle 12, Section6 of the parties'CBA
in that it did nor issueils decisionwithin fifty-five(55) daysol'the date that ihe Gnevant
requested
a hearing.(SeeAward at p. 2) Arlicle 12, section6 ofthe parties'cBA providesin
pertinentpart that an employee"shall be given a written decisionand the reasonsthereforeno
laterthan. . . 55 daysafterthe datethe employeeis notitiedin writingofthe chargesor the date
the employeeelectsto havea departmental
hearing." (Award at p. 3) Fop arguedthat the
Grievantwasnotifiedofthe chargeson October30, 2003andfiledhis requestfor a=departmental
hearingon November5, 2003. However,he wasnot servedwith the finaldecisionuntil March
31,2004.(SeeAwardat p. 5) FOPclaimedthatbecause
of this violationthe terminationshould
be rescinded.Also,FOPcontended
thatthepenaltyof terminationwastoo sevsreandshouldbe
mitigatedto a lesserpenalty.(SeeAwardat p. 5)
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MPD counteredthat terminationwas appropriate.
Also, MPD claimedthat it complied
with the fifty-five day rule. Finally, MPD assertedthat evenif a violation of the fifty-five day
rule occurredit washarmlesscrror.
In a Award issuedon March 14, 2006,ArbitratorDonaldWasserman
concludedthat
MPD violatedArticle 12, Section6 of theparties'CBA whenit failedto issuea writtendecision
within the fifty-five (55) day time limit. specifically,the Arbitrator determinedthat February2,
2004was the 55* day afterthe Grievant'srequestfor a hearing.Also,he foundno evidencein
the recordto supportMPD's waiverargument.(see Award at p. 5) As a result,the Arbitrator
rescindedthe termination and ordered that the Grievant be reinstatedwith fulI back pav and
(SeeAwardat p. I4).
benefits.
MPD takesissuewith the Award. Specifically,
MPD arguesthat the: (l) Arbitratorwas
without authority to grant the Award and (2) Award is contraryto law and pubiic poiicy. (See
Request
at p. 2).
In supportof this argum€nt,MPD statesthe following:

'

The hearing was commencedon December9, 2003, and
subsequently
continued,to January13,2004. The hearingwas
continuedfor the convenience
of the paneland both partiesand
there was no objectionby [the Grievant]. Accordingly,[the
Grievantl originally electedto have the hearingon December9,
2003,at whichtimethe 55 daytimeperiodbeganto run. The time
betweenDecember9, 2003and January13, 2004,was time that
was consurnedby the hearingand thus excludedfiom the 55 day
requirement
ofthe CBA. The55 daysbeganto run on January14,
2004, the day alier the hearingwas completed,and would have
explredon March 9, 2004. However,Employeravaileditself of
the 30-day automaticextension(CBA, Art. 12 Sec. 6(c))) and
therefore,the 55 day time limit was extendedto April 8, 2004.
(Requestat pgs.5-6)

In lightof the above,MPD assertsthat"thedecisionof March 31,2004,wasissuedeight
(8) daysbeforethe deadlineandwastimely." (Requestat p. 6) Therefore,MpD suggests
that
the Arbitrator's ruling that the Grievant did not waive the 55-day rule, is an incorrect
interpretation
of Article I 2, Section6 of theparlies'CBA. (SeeRequestat pgs.5-6)
we have held that "[b]y agreeing to submit the settlement of [a] grievance to arbitration,
lt [is] the Arbitrator's interpretation,not the Board's, that the parties have bargained for."
iversitv of

Association.
39 DCR9628,Slipop. N. 320at p. 2, PERBcaseNo. 92-A-04(1992). In addition,
we have found that by submittinga matter to arbitration,"the parties agree to be bound by the
Arbitrator's interpretationof the parlies' agreement.. . as well as his evidentiaryfindings and
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conclusions.
. . " Id. Moreover,"[this] Boardwill not substitute
its own interpretation
or that of
the Agency for that of the duly designatedarbitrator." District of ColumbiaDepartmentof
correctionsandIntemationalBrotherhoodof reamsters.Local union 246. 34 DCR 3616,slip
Op. No. 157at p. 3, PERBCaseNo. 87-A-02(1987). In the presentcase,the partiessubmitted
their dispute to Arbitrator Wasserman. Neither MPD's disagreementwith the Arbitrator's
interpretationof Article 12, section6, nor MPD's disagreement
with the Arbitrator's findings
and conclusions,
grounds
are
for reversingthe Arbitrator'sAward. SeeMPD and FOp/MpD
LaborCommittee(on behalfof KeithLvnn).SlipOp.No 845,PERBCaseNo. 05-A-01(2006).
Also, MPD suggests
that the plainlanguage
of Article 12, Section6 of the parties'CBA
doesnot ftnposea penaltyfor noncompliance
with the 55-dayrule. Therefore,by imposinga
penaltywherenonewas expressly
statedor intended,MPD assertsthat the Arbitratoraddedto
andmodifiedtheparties'CBA. (SeeRequestat pgs.7-9)
MPD'Sarguments
area repetitionof the positionsit presented
to the Arbitratorand its
ground for reviewonly involvesa disagreement
with the arbitrator'sinterpretationof Article 12,
Section6 of theparties'CBA. MPD merelyrequests
that we adoptits interpretation
andremedy
fbr its violationof the above-referenced
provisionof the CBA. Thiswe will not do.
ln casesinvolving the sameparties,we have previouslyconsideredthe questionof
whetheran arbitratorexceedshis authoritywhenhe rescindsa Grievant'sterminationfor MPD's
violationof Article 12, section6 of the parties'cBA. In thosecaseswe rejectedthe same
argumentbeingmadein the instantcaseandheld that the Arbitrator was within his authority to
rescinda Grievant'sterminationto remedyMPD's violationof the 55-dayrule. (SeeMpD and
FOP/MPDLaborCommittee(.onbehalfof JavHang).SlipOp.No 861,PERBCaseNo. 06-4-02
(2007),MPD and FOP/MPDLabor Committee(on behalfof Misuel Montanez.Slip Op. No
814,PERBcaseNo. 05-A-03(2006)andMPD andFoP/MPDLaborcommittee(on behalfof
AngelaFisher)Slip Op. No., PERB Case02-A-07,aff.rmedby JudgeKravtz of the Superior
Court in .MetropolitanPolice Dep't v. D.C. Public EmployeeRelationsBoard, Ol-MpA-lB
(Septernber17, 2002), afifirmedby District of columbia court of Appealsin Metronolitan
PoliceDep't v. D.c. PublicEmployeeRelationsBoard.90i A.2d 784(D.c.2006). In addition,
we havefound that an arbitratordoesnot exceedhis authorityby exercisinghis equitablepower,
unlessit is cxpresslyrestrictedby the parties'collectivebargainingagreement.r
See,District of
Committee,39 DCR6232,SlipOp.No. 282,pERBCaseNo. 9Z-A-04(1992\.
In the presentcase,MPD doesnot cite anyprovisionof the parties'cBA that limits the
A$itrator's equitablepower. Therefore,oncethe ArbitratorWasserman
concludedthat MPD
violatedArticle 12, Section6 of the parties'cBA, he alsohad the authorityto determinethe
appropriateremedy. contrary to MPD's contention,Arbitratorwassermandid not add to or
subtract from the parties' cBA but merelyusedhis equitablepower to formulatethe remedy,
I We note that if

MPD had cited a provision of the parties,collective bargaining
agreementthat limits the Arbitrator's equitablepower, that limitation would be enforced.
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which in this casewas rescindingthe Grievant'stermination. Thus,Arbitrator Wassermanacted
within his authority.
As a secondbasisfor review, MPD claimsthat the Award is on its face crlnftaryto law
andpublicpolicy. (SeeRequestat p. 2). For thereasons
discussed
below,we disagree.
The possibilityof overtumingan arbitrationdecisionon the basisof public policy is an
'bxtremely narow" exception
to the rule that reviewingbodies must defer to an arbitrator's
rultng. "[T]he exceptionis designedto be narrow so as to limit potentially intrusivejudicial
reviewof arbitrationawardsunderthe guiseofpublic policy." AmericanPostalWorkersUnion,
AFL-CIO v. UnitedStatesPostalService,789 F.2d l, 8 (D.C. Cir. 1986). A petitionermust
demonstratethat the arbitration award "compels" the violation of an explicit, well defined,
publicpolicy groundedin law and or legalprecedent. Seq UnitedPaperworkers
Int'l Union.
AIL-CIO v. Misco.Inc., 484 U.S. 29 (1987). Furlhermore,
the petitioningpartyhasthe burden
to specify"applicablelaw and definitepublic policy that mandatesthat the Arbitrator arrive at a
differentresult." MPD andFOP/MPDLaborCommittee,
47 DCR 717, Slip Op.No. 633 at p. 2,
PERBCaseNo. 00-4-04 (2000). Also see,Districtof ColumbiaPublicSchoolsandAmerican
Federation
of State.CountvandMunicipalEmployees.
DistrictCouncil20. 34 DCR 3610,Slip
Op. No. 156 at p. 6, PERBCaseNo. 86-4-05(1987). As the Court of Appealshasstated,we
must'hot be leadastrayby our own (or anyoneelse's)conceptof 'publicpolicy' no matterhow
tempting such a course might be in any particular factual setting." District of Columbia
Department
v. Teamster
of Corrections
UnionLocal246.54 A2d379,325(D.C. 1989).
ln the presentcase,MPD asserts
that the Award is on its facecontraryto law andpublic
policy. Specifically,MPD arguesthat the Award violatesthe "prejudicialerror" rule specifiedin
D.C. Code$2-510(bX2001
ed.). (SeeRequestat pgs.6-7) We havepreviouslyconsidered
and
rejectedthis argumentby statingthe following:
MPD relieson D.C. Code $2-510(b)which permits a reviewing
court to apply the "prejudicialerror" rule. D.C. Code g2510(bX2001ed.). However,the Arbitrator's Award does not
compelthe violation of this sectionof the D.C. Code. MPD's
cited sectionis outsidethe Comprehensive
Merit Persormel
Act
("CMPA) which govemsthis case. The CM,PAitself has no
provision requiring or permitting this Board to apply the
"prejudicialerror"rule." See,D.C. Codeg i-601(2001ed.)et seq.
As sucl; the Award doesnot violateD.C. Code2-5106) or the
CMPAwhichdoesnot containa 'breiudicialerror"rule.
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Additionally, MPD relies on Schaoanskvv. Dep't of Transp..
FAA' and Shaw v. Postal Service3which apply a "procedural
error" requirement regmding the Civil Service Reform Act
("CSRA"f . MPD arguesthat only "harmfulproceduralerrorsmay
vitiatean agencyaction." 5 U.S.C.97701(oX2XA),
(Requestat p.
6). However,the CSRA's "proceduralerror" requirement
is not
applicableto this casebecausethis requirementappliesto federal
employeeswho are coveredby the CSRA and not employeesof
the District of Columbia.5Havingno applicationto employeesof
the District of Columbi4section7701carurotbe violatedby the
arbitrator's Awmd, and thus, the Award is not contrary to
Schapansky.
Shaw,or section97701(c)(2)(A)
ofthe Civil Service
ReformAct.
Fudhermore,the Arbitrator had authorityto interpret the parties"
Agreement, and thus the Board must view the Arbitrator's
interpretationof the contract as if the parties had included that
interpretationin their agreement.See,EastemAssociatedCoal
Com. v. UnitedMine Workersof America.Dist. 17. 531 U.S. 57,
62 (2OOO).With no showingthat the Agreement,as interpretedby
the Arbitrator, would run contrary to D.C. Code 2-510(b),
Schapanskvand Shaw, or section 7701(cX2XA)of the Civil
ServiceReformAct, MPD's argumentfails to providea basisto
vacate the Arbitrator's Award. MPD and FOP/MPD Labor
Committee(on behalfof Miquel Montanez).Slip Op. No 814 at
pgs.8-9,PERBCaseNo. 05-A-03(2006).
In addition,MPD asserts
that evenif a violationof the 55-dayruleoccurredit constituted
harmlesseror and that consistent with a Superior Court ruling the termination should be
sustained.(SeeAward at pgs. 6-9) In supporlof its positioq MPD cites JudgeAbrecht's
' 735F. 2d 47'7(Fed.
cir. 1984).
t 69'7F.2d1oz8(Fed.
cir. 1983).

ou.s.c.g77ol(cX2XA).
s 5 U.S.C.
$7701is not includedamongtheprovisionslistedin D.C. Codegl-632.02and
thusdoesnot applyto employees
of theDistrictof columbia. See Newsomev. Districtof
Columbia,859A.2d 630, 633(D.C.2O04)(provisions
of rheCSRAnorlistedin D.C. Codeg1632.02do not applyto employees
of theDistrictof Columbiahhedprior to or aftertheeffective
dateof the CMPA).
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decisionin MetropolitanPoliceDeoartmentv. District of ColumbiaPublic EmrrloyeeRelations
Board"0I-MPA-19 (september10,2002). we havepreviouslyconsideredand rejectedthis
argument. In MetropolitanPoliceDep't v. D.C. PublicEnployeeRelatiorsBoard.901 A.2d
784 (D.C. 2006) MPD appealedour determination
that the "harmlesserror rule', was not
applicablein casessuch as the one currentlybeforethe Board. The District of ColumbiaCourt
of AppealsrejectedMPD's argumentthat a violationof the cBA's 55-dayrule was subjectto
the "harmlesserror rule" by statingthe following:
The Comprehensive
Merit Persormel
Act (CMPA),D.C. Codeg 1617.O1 et seq.. (2001), regulates public employee labormanagementrelationsin the District of Columbia,and, as MPD
concedes,the CMPA containsno provisionrequiringharmful (or
harmless)enor analysisbeforereversalof erroneousagencyaction
is permitted. Neither do PERB's rules imposesuch a review
standmdon itself or on arbitraton acting under its supervision.
MPD points out that had Officer Fisher, instead of electing
arbitration with the sanctionof the FOP, chosento appealher
dischargeto the Office of EmployeeAppeals(OEA), see D.C.
Code g 1-606.02,she would have beenmet with OEA's rule
barring reversalof an agencyaction "for elror . . if the agency
candemonstrate
thattheerrorwasharmless,"
6 DCMR I 632.4,46
D.C. Reg.9318-19;and MPD, againcitingCornelius,wamsof the
forum-shoppingand inconsistencyin decisionsthat could result if
PERB (and arbitrators)were not held to the samestandard. .gee
Cornelius,472 U.5. at 662 ('1f respondents'
inteqpretation
ofthe
harmful-error ruie as applied in the arbitral cont€xt were to be
sustained,an employeewith a claim . . . would tend to selectthe
forum - - the grievanceandarbitrationprocedures- - that treatshis
claim more favorably. The result would be the very inconsistency
andforum shoppingthat Congress
soughtto avoid."). But, asthe
quotationfrom Comeliusdemonstrates,
Congressmadeits intent
to avoid theseevils "clear" in the Civil ServiceReform AcI. Id. at
661 ("Adoptionof respondents'
interpretation. . . would directly
contravene
this clearcongressional
intent.") SinoeMpD canpoint
to no similar expressionof legislativeintent here, it carurotclaim a
misinterpretationof law by the arbitratorthat was apparent..on its
face."901A.2d'784,'7876
we find that MPD hasnot cited any specificlaw or publicpolicy that was violatedby the
Arbitrator'sAward. MPD had the burdento specift "applicablelaw and public policy that
mandatesthat the Arbitrator arriveat a differentresult." MpD andFop/MpD Labor committee.
6Thecourt of Appeals
also rejectedMPD's argumentthat the time limit imposedon the
agencyby Article 12, Section6 of the CBA is directory,rather than mandatory.
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47 DCR 717, SIipOp No. 633 at p. 2, PERBCaseNo. 00-4-04 (2000). In the presentcase,
MPD failedto do so.
In view of the above,we find no merit to MPD's arguments. Also, we find that the
Arbitrator's conclusionsare basedon a thorough analysisand carmot be said to be clearly
erroneous,contraryto 1awor public policy, or in excessof his authorityunderthe parties' CBA.
Therefore,no statutorybasisexistsfor settingasidethe Award.

ORDER
IT IS HEREBY ORDEREDTHAT:
1. The MetropolitanPoliceDepartment'sArbitrationReviewRequestis denied.
2. Pursuantto BoardRule559.l, thisDecisionandOrderis finaluponissuance.
BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARI)
Washington,
D.C.
Februarv9. 2007

