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DE C I S I O N  AN D  O R D E R  

 

I .  St a t e m e n t  of th e  Ca s e   

 

On  No v e m b e r  16 , 20 2 3 , the  Of f i c e  of th e  At t o r n e y  Ge n e r a l for  th e  Di s t r i c t  of Co l u m b i a  

(O A G )  fil e d  the  ins t a n t  ne g o t i a b i l i t y  ap p e a l  (A p p e a l ) .  Th e  Ap p e a l co n c e r n s  OA G ’ s  pr o p o s a l ,  

tit l e d  “P r o b a t i o n a r y  Em p l o y m e n t  fo r  At t o r n e y s  in th e  Of f i c e  of th e  At t o r n e y  Ge n e r a l , ”  w h i c h  

se e k s  to m o d i f y  the  pa r t i e s ’  Co l l e c t i v e  Ba r g a i n i n g  Ag r e e m e n t (C B A )  to es t a b l i s h  a pro b a t i o n a r y  

pe r i o d  fo r  ne w l y  hi r e d  at t o r n e y s  an d  a pr o c e s s  fo r  th e  ter m i n a t i o n  of pr o b a t i o n a r y  em p l o y e e s .
1
  O n  

Oc t o b e r 16 , 20 2 3 , th e  Am e r i c a n  Fe d e r a t i o n  of Go v e r n m e n t Em p l o y e e s , Lo c a l  14 0 3  (A F G E )  

de c l a r e d  OA G ’ s  pr o p o s a l  no n n e g o t i a b l e .
2
  OA G  su b s e q u e n t l y  fil e d  the  pre s e n t Ap p e a l , req u e s t i n g  

th a t  the  Bo a r d  fin d  the  pro p o s a l  ne g o t i a b l e  an d  or d e r AF G E  to co m m e n c e  ne g o t i a t i o n s .
3
  A F G E  

fil e d  an An s w e r  to th e  Ap p e a l  on  De c e m b e r  4, 20 2 3 , as k i n g  th e  Bo a r d  to de n y  OA G ’ s  r e q u e s t .
4
  

OA G  fil e d  a Re s p o n s e  to th e  An s w e r  on  De c e m b e r  18 , 20 2 3 .  

 

Fo r  the  re a s o n s  sta t e d  he r e i n , the  Ap p e a l  is de n i e d .  

 

 

 

 
1
 Ap p e a l at 1, 4. 

2
 Ap p e a l at 1; An s w e r  at 1.  

3
 Ap p e a l at 12. 

4
 An s w e r  at 5. 



De c i s i o n  an d  Or d e r  

PE R B  Ca s e  No . 24 - N - 0 1  

Pa g e  2 

 

I I .  O A G  Pr o p o s a l 

 

Th e  pr o p o s a l  OA G  su b m i t t e d  to AF G E  rea d s  as  fol l o w s : 

 

Se c t i o n  1 – G e n e r a l  Pr o v i s i o n s  

 

A .  An  att o r n e y  in the  Of f i c e  of the  At t o r n e y  Ge n e r a l hir e d  in th e  L e g a l  

Se r v i c e  sh a l l  be  req u i r e d  to ser v e  a pro b a t i o n a r y  pe r i o d  of on e  (1)  ye a r . 

 

B .  Sa t i s f a c t o r y  co m p l e t i o n  of th e  pr o b a t i o n a r y  pe r i o d  is a pre r e q u i s i t e  t o  

co n t i n u e d  em p l o y m e n t  in th e  Le g a l Se r v i c e .  

 

Se c t i o n  2 – Pr o c e s s  an d  Pr o c e d u r e  for  Te r m i n a t i o n  Du r i n g  Pr o b a t i o n a r y  Pe r i o d   

 

A .  Te r m i n a t i o n  du r i n g  an  at t o r n e y ’ s  pro b a t i o n a r y  pe r i o d  sha l l no t  b e  

co n s i d e r e d  dis c i p l i n e , a di s c i p l i n a r y  ac t i o n , or te r m i n a t i o n  fo r  ca u s e . 

 

B .  An  em p l o y e e  be i n g  ter m i n a t e d  du r i n g  th e  pro b a t i o n a r y  pe r i o d  sh a l l  b e  

no t i f i e d  in wr i t i n g  of th e  ter m i n a t i o n  an d  its  ef f e c t i v e  da t e . 

 

C .  A ter m i n a t i o n  du r i n g  a pr o b a t i o n a r y  pe r i o d  is no t ap p e a l a b l e  or gr i e v a b l e .   

Ho w e v e r , a pr o b a t i o n e r  all e g i n g  th a t th e i r  ter m i n a t i o n  res u l t e d  fro m  a 

vi o l a t i o n  of pu b l i c  po l i c y , th e  wh i s t l e b l o w e r pr o t e c t i o n  law , or Di s t r i c t  o f  

Co l u m b i a  or fe d e r a l  an t i - d i s c r i m i n a t i o n  law s , m a y  fil e  an  ac t i o n  ou t s i d e  

th e  co l l e c t i v e  ba r g a i n i n g  ag r e e m e n t ’ s  gri e v a n c e  an d  ar b i t r a t i o n  pro c e s s ,  

un d e r  an y  su c h  law s  as ap p r o p r i a t e .  

 

D .  Th e  pa r t i e s  do  no t  pr o v i d e  the i r co n s e n t  to an  ar b i t r a t o r  to de c i d e  a n y  

iss u e s  ari s i n g  fro m  the  te r m i n a t i o n  of an  at t o r n e y  in the i r pro b a t i o n a r y  

pe r i o d .  

 

I I I .  Di s c u s s i o n  

 

AF G E  as s e r t s  tha t  OA G ’ s  pr o p o s a l  co n c e r n s  a ma n a g e m e n t  rig h t an d  th e r e f o r e  co n s t i t u t e s  

a pe r m i s s i v e  su b j e c t  of ba r g a i n i n g .
5
  AF G E  ar g u e s  th a t  pe r m i s s i v e  sub j e c t s  of ba r g a i n i n g  b e c o m e  

no n n e g o t i a b l e  if eit h e r pa r t y  de c l i n e s  to ba r g a i n  o v e r the  su b j e c t .
6
  AF G E  co n t e n d s  th a t  O A G ’ s  

pr o p o s a l  is no n n e g o t i a b l e  be c a u s e  AF G E  de c l i n e d  to ba r g a i n  ov e r  it .
7
  Ad d i t i o n a l l y , AF G E  a r g u e s  

th a t  th e  pr o p o s a l  is no n n e g o t i a b l e  be c a u s e  it vio l a t e s  D. C . Of f i c i a l Co d e  § 1 - 6 0 8 . 5 6 ( a ) an d  (b )  o f  

th e  Le g a l  Se r v i c e s  Ac t (A c t ) .
8
  Se c t i o n  1-6 0 8 . 5 6 ( a )  of th e  Ac t pr o v i d e s  tha t  Le g a l Se r v i c e  at t o r n e y s  

 
5
 An s w e r at 2 (ci t i n g  N A G E  L o c a l  R3 - 0 6  v. WA S A , 60 D. C . R e g . 91 9 4 , Sl i p  Op . No .  13 8 9  at 4, 13 - N - 0 3  (20 1 3 ) ;  F E M S  

an d  AF G E , L o c a l  37 2 1 ,  54 D. C . R e g . 31 6 7 , Sl i p  Op .  No . 87 4  at 9, P E R B  C a s e  No . 06- N - 0 1  (20 0 7 ) ) . 

6
 An s w e r  at 1 (ci t i n g  UD C F A  v. UD C , 64 D. C . R e g . 51 3 2 ,  Sl ip  Op . No . 16 1 7  at 2, P E R B  C a s e  No . 16 - N - 0 1  (20 1 7 ) ) . 

7
 An s w e r at 1 (ci t i n g  AF G E , L o c a l  63 1  v. OL R C B , 64 D. C . R e g . 43, Sl ip  Op . 179 6  at 2, P E R B  C a s e  No .  2 1 - N - 0 4  

(20 2 1 ) ) .   

8
 An s w e r  at 3 -5 . 
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sh a l l  be  su b j e c t  to di s c i p l i n a r y  ac t i o n  “f o r un a c c e p t a b l e  pe r f o r m a n c e  or for  an y  rea s o n  th a t is  n o t  

ar b i t r a r y  an d  ca p r i c i o u s . ”   Se c t i o n  1- 6 0 8 . 5 6 ( b )  pr o v i d e s  tha t  “[a ] n y  di s c i p l i n a r y  ac t i o n ”  ag a i n s t  a 

Le g a l  Se r v i c e  att o r n e y  is ap p e a l a b l e  to th e  M a y o r or th e  At t o r n e y  Ge n e r a l , wh o  wi l l ren d e r  a fi n a l  

de c i s i o n .  AF G E  as s e r t s  th a t th e  pr o p o s a l vi o l a t e s  § 1-6 0 8 . 5 6 ( b )  be c a u s e  the  pro p o s a l  s ta t e s  t h a t  

“[ a ]  ter m i n a t i o n  du r i n g  a pr o b a t i o n a r y  pe r i o d  is no t ap p e a l a b l e … . ”
9
 

 

Li k e  AF G E , OA G  co n t e n d s  tha t  its  pro p o s a l co n c e r n s  a ma n a g e m e n t  rig h t  an d  the r e f o r e  

co n s t i t u t e s  a pe r m i s s i v e  su b j e c t  of ba r g a i n i n g .
10

  Ho w e v e r , OA G  ar g u e s  tha t ,  wh e r e  a p r o p o s a l  

im p l i c a t e s  a ma n a g e m e n t  rig h t , the  ag e n c y  m a y  ch o o s e  ei t h e r  to de c l a r e  th e  pro p o s a l  

no n n e g o t i a b l e , or wa i v e  its  m a n a g e m e n t rig h t an d  ba r g a i n  ov e r  th e  pr o p o s a l .
11

  OA G  as s e r t s  t h a t  

m a n a g e m e n t alo n e  ha s  th e  rig h t to “d e c l a r e  a pro p o s a l no n n e g o t i a b l e  on  th e  gr o u n d s  tha t  t h e  

pr o p o s a l  in v o l v e s  a m a n a g e m e n t rig h t . ”
12

  OA G  ar g u e s  th a t  by  pr o v i d i n g  AF G E  wi t h  its  p r o p o s a l ,  

OA G  wa i v e d  its  rig h t  to de c l a r e  th e  ins t a n t  pr o p o s a l  no n n e g o t i a b l e , an d  ch o s e  to ba r g a i n  w i t h  

AF G E  in the  ho p e s  of “r e a c h [ i n g ]  a ha r m o n i o u s  re s o l u t i o n  on  im p l e m e n t a t i o n  of a pro b a t i o n a r y  

pe r i o d . ”
13

  Th u s , OA G  as s e r t s  tha t  the  pr o p o s a l  is ne g o t i a b l e .
14

 

 

Ad d i t i o n a l l y , OA G  arg u e s  th a t its  pro p o s a l is co n s i s t e n t wi t h  th e  Le g a l Se r v i c e s  A c t .
15

  

OA G  as s e r t s  tha t  D. C . Of f i c i a l  Co d e  § 1 - 6 0 8 . 5 4  gi v e s  OA G  an d  its  sub o r d i n a t e  ag e n c y  he a d s  t h e  

au t h o r i t y  to hi r e  att o r n e y s .
16

  OA G  als o  as s e r t s  tha t  th e  Ac t  en t r u s t s  OA G  an d  its  s u b o r d i n a t e  

ag e n c y  he a d s  wi t h  th e  “d i r e c t i o n , su p e r v i s i o n , an d  co n t r o l ”  of the  at t o r n e y s  it em p l o y s .
17

  O A G  

ar g u e s  th a t § 1-6 0 8 . 6 1  pr o v i d e s  OA G  wi t h  au t h o r i t y  to im p l e m e n t  tho s e  co d i f i e d  rig h t s  thr o u g h  

un i l a t e r a l ru l e m a k i n g , inc l u d i n g  ru l e m a k i n g  ov e r  the  dir e c t i o n , su p e r v i s i o n , an d  co n t r o l  o f  

em p l o y e e s  (p r o b a t i o n a r y  an d  ot h e r w i s e ) .
18

 

 

Un d e r  D. C . Of f i c i a l  Co d e  § 1- 6 1 7 . 0 8 ( a ) ( 2 ) of the  Co m p r e h e n s i v e  Me r i t Pe r s o n n e l  A c t  

(C M P A ) , ag e n c i e s  ha v e  the  m a n a g e m e n t rig h t  to hi r e , pr o m o t e , tra n s f e r , as s i g n , ret a i n , su s p e n d ,  

de m o t e , an d  dis c i p l i n e  em p l o y e e s  for  ca u s e .   Th e  Bo a r d  ha s  pr e v i o u s l y  he l d  tha t ,  al t h o u g h  § 1 -

61 7 . 0 8 ( a ) ( 2 )  do e s  no t ex p r e s s l y  di s c u s s  pr o b a t i o n a r y  em p l o y e e s , th e  ma n a g e m e n t  ri g h t s  

es t a b l i s h e d  the r e i n  pe r t a i n  to bo t h  pro b a t i o n a r y  an d  no n - p r o b a t i o n a r y  em p l o y e e s .
19

  Pu r s u a n t  t o § 

1- 6 1 7 . 0 8 ( 5 ) ( B )  of th e  CM P A , de t e r m i n a t i o n  of the  nu m b e r , ty p e s , an d  po s i t i o n  gr a d e s  f o r  

 

9
 An s w e r  at 3 -4 . 

10
 Ap p e a l at 1-4  (ci t i n g  AF G E , L o c a l 631  v. WA S A , 60 D. C .  R e g . 16 4 6 2 , Sl ip  Op . No . 14 3 5  at 6, P E R B  C a s e  N o .  1 3 -

N- 0 5  (20 1 3 ) ) .  

11
 Ap p e a l  at 5 (ci t i n g  L o c a l  36 , In t ’ l As s ’ n  of Fi r e f i g h t e r s  v. FE M S , 60 D. C . R e g . 173 5 9 ,  Sl i p  Op . No . 14 4 5 ,  P E R B  

C a s e  No . 13 - N - 0 4  (20 1 3 ) ) . 

12
 Ap p e a l at 5 (ci t i n g  AF S C M E  v. OS S E , 68 D. C .  R e g . 13 4 9 , Sl ip  Op . No . 17 6 6 , P E R B  C a s e  No . 21 - N - 0 1  ( 2 0 2 1 ) ;  

SE I U , L o c a l 500  v. UD C , 62 D. C . R e g . 146 3 3 , Sl ip  Op . No . 15 3 9 , P E R B  C a s e  No . 15 - N - 0 1  (20 1 5 ) ) . 

13
 Ap p e a l at 9. 

14
 Ap p e a l at 5 -6 . 

15
 Ap p e a l at 9 -1 1 . 

16
 Ap p e a l at 9  

17
 S ee  Ap p e a l at 9. S ec t i o n  1-6 0 8 . 5 5 ( a - 1 ) of the  Ac t pro v i d e s  tha t  “[a ] t t o r n e y s  em p l o y e d  by sub o r d i n a t e  ag e n c i e s  s h a l l  

ac t und e r  the  di r e c t i o n ,  sup e r v i s i o n , an d  co n t r o l of the  he a d  of the  sub o r d in a t e  ag e n c y . ”  

18
 Ap p e a l at 9 -1 0 . 

19
 Se e  WT U , L oc a l  6 v. DC P S , 46 D. C . R e g . 80 9 0 ,  Sl i p  Op . No . 450  at 11 - 1 2 , P E R B  C a s e  No . 95 - N - 0 1  (19 9 9 ) .   A t  

the  tim e  the  B o a r d  issu e d  its dec i s i o n  in Sl i p  Op . No .  45 0 , D. C . Of f i c i a l C o d e  § 1 -6 1 7 . 0 8 ( a ) ( 2 )  wa s  de s i g n a t e d  a s  

D. C . Of f i c i a l C o d e  § 1-6 1 8 . 8 ( a ) ( 2 ) .  
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“e m p l o y e e s  ass i g n e d  to an  ag e n c y ’ s  or g a n i z a t i o n a l un i t ,  wo r k  pro j e c t , or tou r  of du t y … ”  a l s o  

co n s t i t u t e s  a m a n a g e m e n t  rig h t .   

 

Th e  Bo a r d  fin d s  tha t  the  es t a b l i s h m e n t  of pr o b a t i o n a r y  pe r i o d s  fo r  ne w l y  hi r e d  em p l o y e e s  

co n s t i t u t e s  a pe r m i s s i v e  su b j e c t  of ba r g a i n i n g  ov e r  wh i c h  m a n a g e m e n t  ha s  th e  op t i o n  t o  b a r g a i n .
20

  

W h e r e  m a n a g e m e n t of f e r s  to ba r g a i n  ov e r  a pe r m i s s i v e  sub j e c t an d  th e  un i o n  ref u s e s , ma n a g e m e n t  

is en t i t l e d  to pro c e e d  by  ex e r c i s i n g  its  ma n a g e m e n t  rig h t .
21

  Th e  Bo a r d  ha s  pre v i o u s l y  he l d  t h a t  a n  

ag e n c y ’ s  pa s t de c i s i o n  to wa i v e  a ma n a g e m e n t  rig h t  (by  ba r g a i n i n g  ov e r tha t  rig h t )  do e s  no t eq u a t e  

to a wa i v e r  of th a t rig h t (or  an y  oth e r  m a n a g e m e n t rig h t ) in sub s e q u e n t ne g o t i a t i o n s .
22

  T h u s ,  

OA G ’ s  wa i v e r  of its  m a n a g e m e n t rig h t  in on e  in s t a n c e  do e s  no t  pr o s p e c t i v e l y  ob l i g e  OA G  t o  

ba r g a i n .  OA G  vo l u n t a r i l y  ap p r o a c h e d  AF G E  wi t h  its  pr o p o s a l .  W h e n  AF G E  de c l i n e d  t o  

ne g o t i a t e , OA G  ret a i n e d  its  ma n a g e m e n t  rig h t .  

 

No n e t h e l e s s , th e  Le g a l  Se r v i c e s  Ac t  lim i t s  OA G ’ s  ma n a g e m e n t  rig h t to te r m i n a t e  

pr o b a t i o n a r y  em p l o y e e s .  OA G ’ s  pro p o s a l  sta t e s  th a t “[ t ] e r m i n a t i o n  du r i n g  an  att o r n e y ’ s  

pr o b a t i o n a r y  pe r i o d  sha l l no t  be  co n s i d e r e d  dis c i p l i n e , a dis c i p l i n a r y  ac t i o n , or te r m i n a t i o n  f o r  

ca u s e . ”   Ho w e v e r , D. C . Of f i c i a l  Co d e  § 1 - 6 0 8 . 5 4 ( a )  of th e  Ac t ca t e g o r i z e s  the  re m o v a l  of  a n y  

Le g a l  Se r v i c e  att o r n e y  as  di s c i p l i n e  an d  pr o h i b i t s  m a n a g e m e n t fro m  di s c i p l i n i n g  Le g a l Se r v i c e  

att o r n e y s  fo r ar b i t r a r y  or ca p r i c i o u s  rea s o n s .  Ad d i t i o n a l l y , al t h o u g h  th e  pro p o s a l s ta t e s  t h a t  

“te r m i n a t i o n  du r i n g  a pr o b a t i o n a r y  pe r i o d  is no t  ap p e a l a b l e … , ”  se c t i o n  1-6 0 8 . 5 6 ( b )  of th e  A c t  

pr o v i d e s  tha t  “[a ] n y  di s c i p l i n a r y  ac t i o n ”  ag a i n s t  a Le g a l  Se r v i c e  att o r n e y  is ap p e a l a b l e .  Th u s ,  t h e  

Bo a r d  fin d s  tha t  the  pr o p o s a l is no n n e g o t i a b l e  be c a u s e  it vi o l a t e s  th e  Le g a l Se r v i c e s  Ac t .  

 

Fo r  th e  rea s o n s  sta t e d , the  Bo a r d  fin d s  OA G ’ s  pr o p o s a l no n n e g o t i a b l e  an d  de n i e s  t h e  

Ap p e a l . 

 

O R D E R  

 

IT  IS  H E R E B Y  O R D E R E D  TH A T :  

1 .  Th e  Ap p e a l  is de n i e d .  

2 .  Pu r s u a n t  to Bo a r d  Ru l e  55 9 . 1 , th i s  De c i s i o n  an d  Or d e r  is fin a l  up o n  iss u a n c e .  

BY  OR D E R  O F  TH E  PU B L I C  EM P L O Y E E  RE L A T I O N S  BO A R D  

 

 

Ja n u a r y  18 , 20 2 4  

W a s h i n g t o n , D. C .
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 Se e  AF G E , L o c a l s  383  v. RH C , 68 D. C .  R e g .  40,  Sl ip  Op . No . 17 9 8  at 2, P E R B  C a s e  No . 21 - N - 0 3  (20 2 1 ) ( h o l d i n g  

tha t  ma n a g e m e n t ri g h t s  are  pe r m i s s iv e  sub je c t s  of ba r g a i n i n g  ove r wh ic h  ma n a g e m e n t has  the  op t io n  to ba r g a i n ) .  
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 Se e  id .  
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AP P E A L  RI G H T S   

 

Pu r s u a n t  to Bo a r d  Ru l e  55 9 . 2 , a pa r t y  m a y  fil e  a mo t i o n  fo r  re c o n s i d e r a t i o n , re q u e s t i n g  the  B o a r d  

its  de c i s i o n .   Ad d i t i o n a l l y , a fin a l de c i s i o n  by  th e  Bo a r d  m a y  be ap p e a l e d  to th e  Di s t r i c t  o f  

Co l u m b i a  Su p e r i o r  Co u r t pu r s u a n t  to D. C .  Of f i c i a l Co d e  §§  1- 6 0 5 . 2 ( 1 2 )  an d  1- 6 1 7 . 1 3 ( c ) , w h i c h  

pr o v i d e s  30  da y s  af t e r  a de c i s i o n  is is s u e d  to fil e  an  ap p e a l .   

 


