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Statement of the Case

Complainants &vernment of the District of Columbia fDistrict"), District of Columbia
Public Schools ('DCPS"), and District of Columbia Child and Family Services Administration
(*CFSA") (collectively, "Complainants") filed wrth the Public Employee Relations Board
("PERB-) an Amended Motion for Injunctive Reliefl ("Motion for Injunaion") pursuant to
PERB Rule 553.1, in which Complainants named American Federation of State, County, and
Municipal Employees, District Council 2a, Local 2921, AFL-CI0 ("AFSCME") and
Washington Teachers Union, Ircal 6 ("WT[I') (colleaively, "Respondents") as the
Respondents. (Irdotion for Injunction, at 1-3). In the Motioq Complainants moved PERB to
"issue a permanent injunction effectively staying ttre arbitration proceedings in Federal

' Complainants' oriqinal Motion for Injrurctive Relief listed DCPS as the only Complaiaa:rt and AFSCME as the
only Respondent.
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Mediation and Conciliation Services (*FMCS") Case Nos. 101106-5112GA and 101106-51122-

,\ both involving a Reduction-in-Force f'RF"; by DCPS; American Arbitration Association
('AAA"1 Case No. 16 390 00555 lQ involving a RIF by CFSA; and [AAA] C-ase No. 16 390

00817 10, to the extent the grievance challenges the final ratings of DCPS teachers under the
IMPACT performance-evaluation instrument." (Motion for h{unction, at 1 -2).

Respondents subsquently filed an Opposition to the Motion for Injunction and a Motion
to Dismiss. (Opposition to Motion for Injunction, at l-7). PERB's Executive Director
administratively dismissed the Motion for Injunction on grounds that Complainants failed to
*[establish] grounds or authority for the Board to grant a motion to stay the arbitration
proceedings cited." (Admin. Dismissal, at 3).

Complainants subsequently filed a Motion for Reconsideration, Clarification and/or
Amendment of the Executive Director's Dismissal ('Motion for Reconsideratiod'), to which
Respondents filed an Opposition ('Opposition to Motion for Reconsideration"). Motion for
Reconsideration, at t-3); and (Opposition to Motion for Reconsideration, at 1-Q.

No other pleadings having been filed in this matter, Cornplainants' Motion for
Reconsideration is now before the Board for disposition.

fi. -Srchground

A. AFSCME & DCPS RIF Case

On October 2,2W9,DCPS issued a notice that it would RIF approximately 41 employee
in AFSCME's bargaining unit on November 2,2009. (Motion for Injunction, at 3). On October
16, 2W9, AFSCME filed a grievance challenging the RlF, which DCPS denied. Id., at 3-4.
AFSCME demanded arbitration and the matter was referrd to FMCS, which issued a panel on
November 6,2W% as FMCS Case No. 101106-51126-A. Id., at 4. When FMCS sent a letrer
asking DCPS to rank the arbitrators on the panel, DCPS labor counsel, Michael Levy ("Mr.
Levy"), provided conditional rankings of arbitrators but further asserted that DCPS objected to
ranking the arbitrators because "protsts regarding RIF implernentations are, by statute,

substantively non-arbitrable." Id., at 2, 4 (ciang the Revised Uniform Arbitation Act, D.C.
Code $ l6-MA7&, and (c)? ('RUAA"11. Mr. Levy further requested that FMCS cease its

2 D.C. Code $ 16-440? (b) uttd {c): "tb) On motion of a person alleging that an arbitration proceedbC has been
initiated or threatened hrt ilat lhere is no agreemert to arbitrate, the court shall proceed summarilv to decide the
issue. If the court fiads that there is an eaforceable agreement to arbitrate, it shatl order &e parties to arbitate. (c)
If the court fids that there is no enforceable agreement, it may not, pursuant to subsection (a) or @) of this sectioq
order the parties to arbitrate."
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involvement in the case because, "pursuant to its oum regulations, it cannot reolve arbinability
issus." Id., at 4 (citing 29 CFR $ 1404.4). This same scenario played out with regard to
another DCPS RIF and AFSCME grievance from August and September 2009, resulting in
FMCS Case No. 101106-51122-A. Id. FMCS appointed arbitrators for the two (2) caseg but
both matters were stayed indefinitely when DCPS' filed motions in D.C. Superior Court
("Court") seeking to have the casc declared non-arbitable under the RUAA . Id. , at 4-5.

B. AFSCME & CFSA RIF Case

On April 26,2A1A, CFSA notified AFSCME that it intended to realign the agency which
would result in a RIF of all Social Services Assistant ("SSA") positions and create the new
position of Family Support Worker ("FSW'). Id-, at 5-6. On I\4ay 21,2010, AFSCME filed a

grievance challenging the RlF, which CFSA later denied on the grounds tlrat the RIF was

governed by D.C. Code $ 1-624.08 et seq. (governing the abolishment of positions in the Disria
for the fiscal year 2000 and subsquent fiscal years), which it said granted CFSA "unfettered

discretion to identify positions for abolishment notwithstanding the provisions of [D.C. Code gg]

1-617.08 [(goveming management nghts)] or l-624.A2(d) [(requtring ttrat RIFs not take place

until the employee has been afforded at least 15 days written advance notice of the action and
applicable retention standing and appeal rights)]." Id., at 6-7. CFSA further asserted that "any
attempt to subject a RIF to the grievance and arbitration procedure of a [collective bargaining
agreementl is invalid" because D.C. Code $ l-624.08(f)(2) limits appeals of RIFs to the D.C.
O{Iice of Employee Appeals ('OEA")" Id., at 7. AFSCME demanded arbitration and the matte(
was referrd to AAA5 which issued a panel on July 20,2AI0, under AAA CaseNo. 16 390 00555

rc. Id. Despite CFSA's assertion that *AAA does not have jurisdiction to resolve substantive

arbitrability issues", AAA appointed an arbitrator to the case. Id.

C. WTU & DCPS IMPACT Case

In or about fall2009, DCPS implemented a new teacher evaluation procedure known as

IMPACT. Id., at 8. Followiag the 2009-2010 school year, approximately 94 WTU brgaining
unit members were rated "Ineffective" and approximately 670 members were rated "Mnimally
Effective" in their IMPACT evaluations. 1d DCPS terminated all but six (6) of those who
received "Ineffective" ratings. Id. Those uiho received "Minimally Effective" ratings were
informed that they would be terminated after the next school year if they receivd a second
*Minimally Effective" or lower rating. Id. WTU demandd arbitration and the matter was
referred to AAA, which issued a panel on November 19, 2010, under fuL{ Case No. 16 390
00817 10. Id. D.C.'s Offrce of Labor Relations and Collective Bargaining f'OLRCB"), oil
behalf of DCPS, conditionally participat*d in the arbitator selectio,n process, but sfunultnnmusly
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objected to the arbirability of the matter on grounds that D.C. Code $ 1-617.18 "maks it clear
that the evaluation process for DCPS employees shall be a non-negotiable item for collective
bargaining" and Section 15.3 of the collective brgaining agreernent between DCPS and WTU
"says that 'DCPS's compliance with the evaluation process, and not the evaluation judgmen!

shall be subject to the grievance and arbitration procedure. "'Id., at 8-9.

D. D.C. Suoerior CourtMotions to Stav Arbitrations

On July 2,2OlA, Complainants filed a Motion to Stay Arbitration Proceedings with the
D.C. Superior Court in each of the tlree (3) RIF cases asking the Court to declare the
Respondents' challenges to the RIFs non-arbitable under the RUAA. Id., at 9-10. All three (3)

motions were assigned to Judge Joan Zeldon ("Judge Zeldon"), who on March 7,zDl|issued a

single opinion dismissing the three (3) motions on grounds that the Court lacked jurisdiction to
stay the arbitrations because the CMPA preempted the RUAA and because Complainants had

not yet exhausted their administrative remedies ("Zeldon Decision"). Id., and Exhibit 9. On
April 5, 2012,DCPS appealed the Zeldon Decision to the D.C. Court of Appeals, after which the
Court of Appeals consolidated the three (3) cases3. Id., at 10, and (Opposition to Motion for
Injunction, at 2).

On February 11, 2011, DCPS filed a motion with the D.C. Superior Court to stay the
arbitration proceedings in the IMPACT grievancg also invoking the RUAA Id., at 10. DCPS'
motion was assigned to Judge Anita Josey-Hemng ('Judge Josey-Herring"), rvho on August 3,

2011, entered an order permanantly staying the arbitration proceedings "to the ortent that the
IMPACT Grievance seeks to challengethe final evaluations or ratings of DCPS employees",4 but
d€nied DCPS' motion to stay the arbitation "to the extent that the IMPACT Grievance seeks to
ehallenge whether DCPS properly adhered to the evaluative process outlined in the IMPACT
Instrument'' f'Josey-Herring Decision"). Id., at 10, and Exhibit 11. WTU appealed the Josey-

Herring Decision to the D.C. Court of Appals' arguing that "the Superior Court did not have
jurisdiction to enter the stay because PERB's jurisdiction over the matter preempted the RUAA",
and alternatively, tlrat "DCPS failed to exhaust its administrative remedies by seeking relief from
PERB." Id.,atl0.

' Case Nos. l24V 47 6, 121V 47 7, and l24V-500.
u Judge Josey-Herring; firther found that "any ^h"ilenge to the final ratings aad evaluations rmder the IildPACT
instn:ment must follow the administrative appeals process outlined in 5 DCMR $$ 1306.8-1306,13." (Mohon for
Injuction, Exhibit I I ).
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E. Motion for Injungtive Relief, Respondents' Onoo,sition- and Adminisrative Dismissal

On May 22, 2A12, Complainants filed with PERB its Motion for Injunction, urhich it
amended on hday 3A,2012.5 In the Motion, Complainants state that they "[do] not believe PERB
has authority to grant the relief sought" because they "[do] not believe tha! under the best view
of the law, PERB has jurisdiction to interpret a law or a collective bargaining agreement to
determine the arbitrability of particular mattetrs." Id., at 2, 11. Complainants contend that the
RUAA places said authority instead with the D.C. Superior Court. Id., at 2. As a result,

Complainants assert that they believe "Judge Zeldon unongly dismissed [their] motions to stay
under the RUAAr and that Judge Josey-Herring rightly exercised jurisdiction over a similar
motion." Id., at I l. Noturithstanding Complainants fild their Motion for Injunction with PERB
to "preserv€ [theirl abrlity to seek relief should the D.C. Court of Appeals eventually rule that
PERB, ra&er than the Superior Courf is the proper body to entertain motions to stay arbitration
like those at issue." Id." at 2"

In addition, Complainants admit that none of PERB's statutory authorities fit
"eomfortablF with their requesa that PERB determine whether it has authority to issue
permanent stays of arbination and, if it does, to issue said injunctions . Id., at 11 .

Complainants suggest that under D.C. Code $ l-605.02{3)6, PERB could consider
whether Respondens committd an unfair labor practice and order a stay of the arbitrations if
PERB determines that Respondents' "pursuit of arbitration over matters that are plainly not
arbitrable under their respective CBAs or applicable laws" constitutes a "refusal to bargain in
goodfaith"inviolationofD.C. Code$ l-61?.M(b)(1)and (3\7. Id.,at12-13 (citing Districtof
Colunbia Metropolinn Palice Deprttnent v. Fraternal Order of Policelufetropolitan Police
DeTnrtment Labar Committee,59 D.C. Reg. 6956, Slip Op. No. 1224, PERB Case No. 09-U-48
(2011)).

Altematively, Complainants suggest that under D.C. Code $ 1-615.02(5)8, PERB could
consider whether it can assert jurisdiction over the arbirations in accordance with its power to
determine whether a matt€r is negotiable within the scope of collective bargaining. Id., at 14-15.

j 
See Footnote 1.

n D.C. Code $ l-605 02(3): "The Board shall have po\f,'er to do the fbllor*ing: . {3) Decide w*rether unfair labor
practices have been committerJ and issue an appropriate remedial order".
' D.C. Cod€ $ l{17.04(b)(l) & (3): "(b) Enployees, labor orgmizationg their agcnts. or rqnesentatives are
prohibited from: (1) Lrterfering witlL restaining, or coercing any employees or t}e District in the exercise of rigbts
guanmteed by this subchapter; ... (3) Refusing to bargain collectively ia good faith with the District if it has been
desigp:ated in accordance *ith this chapter as the exclusive representative of employees in an appropriate rmif'.
o D.C. Code $ 1{05.02(5): "Thc Board sball have pow'er to do the tbllowing: -.. (5) Make a determinatiou in
disputed cases as to whether a matter is rx'ithin the scope of collective bargainingi'-
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Complainants argue that under this theory, PERB could frnd that in accordance with "D,C. Code

$ l-624.04 (2006 Repl.) (which applies to the DCPS RlF-related grievances), and D.C. Code g 1-

624.08 (2005 Repl.) (which applies to the CFSA RlF-related gnevance), as well as PERB
precedent-RlFs and RIF procedures are not within the scope of collective bargaining" and that,
as a resulq "any grievances attacking the administration of a RIF are non-arbitrable"" Id.
Furthermore, Complainants argue that because D.C. Code $ 1-6t7.1S states that
"[n]otrvithstanding any other provision of law" rulq or regulation, the evaluation process and
instruments for evaluating [DCPS] employees shall be a nonnegotiable item for collective
bargaining purposes," PERB could find thatWTU's IMPACT-related grievance is similarly non-
arbitrable. liL Complainants admig however, that this theory "is not a perfect frl because it is
not clear how this matter becomes a 'disputed case' before PERB." Id., at 14. Furthermorg
Complainants admit that "while [they base their] RlF-related motions on statutes and regulations
ttrat remove RlF-related grievances from the scope of collective bargaining much of [their]
authority for arguing the non-arbitrability of WTU's IMAPCT-related claims arises out of the
plain language of [collective bargaining agreement between WTU and DCPS] ." Id.

Lastly, Complainants suggest that under D.C. Code $ 1-615.02(6)e, PERB could consider
whether its power to hear appeals from and to enforce arbiration awards empowers it to exercise
jurisdictionoverthearbitrations. Id.,at15. ComplainantsnotethatD.C,Code$l-615.02(6)is
the provision the D.C. Court of Appeals cited in its holdings that the CMPA preempts the
RUAA. Id. (citing District of Columbia Metralnlitan Palice Deprtment v" Fraternal Order of
Police/fuIetropnlitan Police Delnrtnent l-abor Committee, 997 A.zd 65 (D.C. 2010); and
District of Columbia v. American Federation of Government Employees, Local 1403, 10 A.3d
?64 (D.C. 2011),

Because of Complainants' belief tlrat PERB does not have authority to issue the relief
they request in their Motion for Injunction under any of the three (3) possible theories they
present and because Complainants failed to label its Motion under any of their three (3) theories,
PERB designated the case as a negotiability appeal solely for the purpose assigning it a case

number. (Motion forlnjunctioq at 1).

n D.C. Code $ 1{05.02{6): "The Board shall have power to tlo the lbllowing: ... {6) ConsirJer appeals iiom
arbitration awards pwsuant to a grievance procedure; provided, however, that such awards may be modified or set
aside or rcmanded, in whole or in part, only if tbe arbitrator rvas witlroug or exceeded, his or her jurisdictioq the
award on its face is contrary to law and public policy; or was procured by fraud, collusion, or other similar and
unlaufirl meaos; provided, firrther, that the provisions of this paragraph strall be ttre exclusive rethod for reviewing
the decision of an arbilrator conceming a matter properly subject to the jurisdiction of the Board, notrvithstanding
any gortsions of Chapter 44 of Title 16 of the Diskict of Columbia Offrcial Code".
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In their Opposition to Motion for Injunction, Respondents urge PERB to dismiss
Complainants' Motion for Injunction on grounds that 1) "PERB'S Rules do not allow for a
stand*alone action for 'injunctive relief'; 2) Complainants' Motion "is procedwally deficient as

it does not comply with many of the initial filing requirements of [PERB] Rules 520, 532, or
538"; 3) the Motion cannot be analyzed as an arbitration review request under D.C. Code $ 1-

605.02(b) "urhen there is, in facq no arbitration award to rwieu/'; 4) the Zeldon Decision held
that while "it very well may bd' that the issues in the arbitrations are non-arbitrable under D.C.

Code $ 1-62a.08(a) and CI) and PERB precedenq the question of their arbitrability should have

been first "directed to the arbitrators" to make the determination and then appealed to PERB and

ultimately to the D.C. Suprior Court if Complainants were dissatisfied with ttre resultsr0; and 5)

Complainants' Motion is "unripe and wi&out merit". (Opposition to Motion for Injunaiorq at 1-

?) (internal citations omittd except that noted in Footnote 9).

On July 13, 2A12, PERB's then Executive Director, Ondray Harris, administratively
dismissed Complainants' Motion for Injunction reasoning that l) no unfair labor practice

complaint had been filed with PERB under rryhich it could consider Complainants' Motion in
accordance with D.C. Code $ 1-605.02(3); 2) no "disputed case" over the negotiability of a

subject of collective bargaining had been brought or alleged under which PERB could consider
Complainants' Motion in accordance with D.C. Code $ 1-605.02(5); and 3) there had not been an

arbitration award issued or an appeal of an award filed under which PERB could consider
Complainants' Motion in accordance with D.C. Code $ 1-605.02(6). (Admin. Dismissal, at2-3\.
PERB's Executive Director further reasoned that PERB could not stay the arbitrations on the
alleged basis that the issues being arbitrated were not arbitable bemuse esablished PERB
precedent required such initial questions of arbitrabilrty to be first brought to and resolved by the
arbitrator. Id., Lt 3 (citing American Federation af Swte, Coanty and Municipl Employees,
District Council 20, AFL-CIO v. District of Columbia General Hospinl and the Dis*ict of
Columbia Office of Labor Relations and Collective Bargaining 36 D.C. Reg. 7101, Slip Op. No.
227, PERB Case No. 88-U-29 (1989). Based on these rationales, the Executive Director found
that Complainants failed to *[establish] grormds or authority for the Board to grant a motion to
stay the arbitration proceedings cited" and administratively dismissed the Motion. Id.

F. Motion for Reconsideration and Raspondents' Opposition

On July 27, 2Q12, Complainants filed a Motion for Reconsideration of the Executive
Director's Administrative Dismissal, arguing that his opinion ttrat initial questions of arbiaability

to D.C. v. AFSCME, lacal 2921, Superior Court Case No. 10{A-4944; D.C. v. AFSCME, Local 2921, Superior
Court Case No. 10{,{4943: and D.C. v. AFSCME, District Council20, Superior Court Case No. 10-4-9096,
Or&r, supra,at9.
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should be fust directed to the arbitrator l) is confiary to the RUAA and established U.S.

Suprerne Court and District 2) is superfluous and not germane to his deision that
PERB does not have jurisdiction over the matter; and 3) applies to questions of procedural

arbitrability, but not to questions of substantive arbitrability which Complainants assert "have

long been held to be decided by the courts." (Motion for Reconsideration, at l-3) (citing the
RUAA, supra: American Federation of Government Employees, Local No. 383, AFL-CIO v.

Distriet of Columbia, 2008 CA AA6%2 B (D.C. Sup. Ct., April 28, 2009) (holding that "[the
courtl, not an arbitrator, must decide whether the Abolishment Aa invalidates the arbitration
clause and thereby precludes arbitration of [the complainant union's] claims"); and AT&T
Technologies, Inc. v. Communications Workers of America, et al., 475 U.S. ff3, 648 (1936)
(holding that *rvhether or not the company was bound to arbitratg as well as what issues it must

arbitratg is a matter to be determined by the Court on the basis of the confiact entered into by the
parties')). Relyrng on the foregoing authority, Complainants urge the Board "to amend the
Executive Director's decision and clari$ that arbitrability is an initial question for the arbitrator
only where jurisdiction with PERB is sought by uay of an arbitration review request pursuant to
D.C. Offrcial Code $ 1-605.02(6) (2001 ed.)." 1d., at 3. Complainants further assert tlrat "legal
precedent establishes that wittr regard to issues of arbitrability PERB is limited to its enumerated

authority to rwiew arbiration decisions only" and that, accordingly, "PERB'S Executive
Directorll is hereby urged to reconsider, clarify and/or amend his Denial to reflect the limited
circumstance to which his reference to the arbitrability question berng resolved by an arbirator
applies.'" .Id.

In their July 31, 2012, Opposition to Complainants' Motion for Reconsideration,

Respondents argue that it is unclear what Complainants are asking the Board to reconsider,

clarify, or amend. (Opposition to Motion for Reconsider, at 1). Respondents note that
Complainants appear to challenge PERB's longstandhg precedent that questions of arbitrability
shpuld be first addressed by the arbinator, and then seem to contradict their argument by urging
the Executive Director to amend or clarify his Dismissal to emphasize that D.C. Code $ 1-

605.02(6) mandates that PERB can only address an arbitrability question when an arbitrator has

previously made a determination on said question. Id., at. l-2. Speaking to this apprent
confradiction, Respondents state:

it The Board notes that Complainants first ask the Board "to reconsider and iszue a clarification and/or amendrnent
of the Executive Director"s Denial ot' Complainants' Amended Motion for lnjunctive Relief'. but later in the Motion
ask "PERB 's .&te artive Director . . . to reoonsider, clarify and/or amend his Denial to reflect tle limited circumstance
to whioh his retbrenoe to the arbitrabili$ question being resoh'ed by au arbitrator applies. '" (lrdotion tbr
Reconsi&ration, at l, 3) (emphasis added). In addition, Complainants filed tbeir Motion for Reconsi&ration under
PERB Rule 559, which govems motions for reconsideration of Board opinions. The appropriate Rule to file a
motion for reconsideration of an action by the Executive Director is PERB Rule 500.4. Notwithstanding these
confusions and errors, the Board assumes that Corylainants v/ant the Board to review the Executil'e Director's
Dsmissal and bas proceeded accordingly.
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Obviously, it is a prerequisite that there be an arbitration award
alredy issued before a parl.y can seek relief before PERB in the
context of an arbitration review requ€st. But before there can be
an arbitration award, there must be a determination of arbitability.
Before that determination is made, there would be no way for the
parties to know urhether they would later wish to seek PERB's
review. Thus, [Complainants'] request for'clarification' ... makes
no sense and should be denied.

Id.,at2.

In response to Complainants' argument that the Executive Director erred in his analysis

because the RUAA voids PERB's longstanding precedent that questions of substantive

arbitmbility should be first ad&esed by the arbitrator and instead places that authority with the
Court, Respondents contend that *PERB's determination in this case is in keeping with well-
established authority" that Judge Zeldon upheld and affirmd when she found that these very
questions of arbitrability should have been first "directed to the arbitrators," then appealed to
PERB and ultimately to the D.C. Superior Court if Complainants were dissatisfied with the
results. Id., at 3-6 {internal citations omittedl2;. Furthermore, Respondents contend that
Complainants' argument concerning the Executive Director's failure to distinguish between
procedwal and substantive arbitrability is irrelevant because "PERB's case law is clear that
questions of both procedural and substantive arbitrability concerning CMPA sanctioned

arbitrations must be presented to the arbitrator in the first instance," Id., at 4-5 (cittngAmerican
Federation of Govemment Emplayees, Local 2725 v. Distriet af Calumbia Deprtment of
Consumer and Regulatory ffiirs, et a1.,59 D.C. Reg. 5041, SIip Op. No. 969, PERB Case No.
06-U-43 (2009) {holding that matters of substantive arbitrability must be initially determined by
the arbitrator and that the exclusive method by which a party can challenge the arbitrator's
determination is to appeal the decision to PERB pursuant to D.C. Code $ 1-605.02(6)); and

District of Columbia DeTnrtment af Haman Services v. Fraternal Order of PolicelDepartment of
Human Sewices Labor Committee,50 D.C. Reg 5028, Slip Op. No. 691, PERB Case Nos, 02-
A-04 and 02-A-05 (2002)).

Finallg Respondents note that:

With resprct to the remainds of its plotion for Reconsidemtion],
the District appears to have lost sight of the fact that it initiated this

r2 
To support their contention that "PERB's determination in this case is in keeping with well-establisheel authority",

Respondents cites approximately seve,n (7) PERB cases from 1989-2011 that stand for the principle that
"arbihability is an initial question for the arbihator to decide if the parties challenge;urisdiction on this groud."
(Opposition to Motion for Reconsideration, at l-7).



Decision and Order
PERB CaseNo. 12-N-03
Page 10

case in an effort to prsuade PERB to srercise jurisdiction to
enjoin the Union's various arbitration matters on the theory that ttre
grievances are not arbitable. In its amended motion for a
pennanent injunction, the District openly admited that it believes
PERB lacks the jurisdiction to grant the requested relief. It should
come as no surprise then, that PERB dismissed the motion for an
injunction on the grouads drat it lacked jurisdiction to issue the
requested relief. .. Apparently, the District is dissatisfied with the
state of the law; but it does not orplain howPERB should exercise
jurisdiction over iB pre-arbitration claims"

Id., at2-3. Respondents concluded that Complainants have "presented no compelling reason for
PERB to revisit its order dismissing [Complainants'] motion for a permanent injunctiori' and

that "[{lar from clarifuing the decision, [Complainants'] suggested revision is confusing, circular,

contrary to law' and entirely unnecessary." Id., at 6. As suc[ Respondents urge PERB to deny
Complainants' Motion for Reconsideration. Id.

m Discussion

Initially, the Board note that Complainants' Motion for Reconsideration does not
challenge the Executive Director's rejection of the three (3) proposed theories that Complainants

originally suggested PERB could rely on to exercise jurisdiction over the arbitrations, in which
the Executive Director reasoned that l) because no unfair labor practice complaint had been

filed, PERB could not consider Complainants' Motion in accordance with D.C. Code $ 1-
605.02(3); 2) because no "disputed casd' over &e negotiability of a subject of collective
bargaining had been brought or alleged, PERB could not consider Complainants' Motion in
accordance with D.C. Code $ 1-605.02(5); and 3) because there had not been an arbitration

award issued and no appeal of an award had been filed, PERB could not consider Complainants'
Motion in accordance with D.C. Code $ 1-605.02(6) (Admin. Dismissal, at 2-3). The Board

therefore affirms the parts of the Executive Director's Dismissal that were based upon that
reasoning.13

Additionally, the Board finds it is not necessary "to clarify or ame,nd" the Executive

Director's Dismissal to emphasizntlnt D.C. Code $ 1-605.02(6) limits PERB's authority to
review arbination awards only to instancm when there is a previously issued award or decision

13 The Board agrees with Reqpondents that even if PERB could consider staylng the arbitrations under one or all of
Couplainants' pnoposed theories, Cornplainents' lviotion for Injrmction r*'ould still be dismissed for being
'-procedrnally deficient as it does not comply wi& many of tlp initial filing requirements of [PERB] Rules 520, 532,
or 538". (Qposition to Motion for Injunction, at 2, Foohote l).
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to review because, as noted above, the Dismissal already makes that point clear in its rejection of
Complainants' theory that PERB should consider stayrng &e arbitrations under its powers

arriculated inD.C. Code $ 1-605.02(6). (Admin. Dismissal, ar2-3'). Complainants'requst on

this basis is therefore denied.

In regard to Complainan8' conlention that the Executive Director's statement that initial
questions of arbitrability should be first directed to the arbitrator is contrary to the RUAA and

establishd U.S. Supreme Court and District precedent the Board notes that the D.C, Court of
Appeals has previously held that D.C. Code $ 1-605.02(6) in the CMPA preempts the RUAA,
which affirms &e correctress of the Executive Director's dichrmta that questions of arbifiability
should be first addressed by the arbitrator, then directed to PERB in accordance with D.C. Code

$ 1-605.02(6), and then appealed to the D.C. Superior Court in accordance with D.C. Code $ 1-

617.13(c)lr and the RUAA. MPD v. FOP, 997 A.Zd 65, supra; and D.C. v. AFGE,l0 A.3d 764,

supra. The U.S. Supreme Court, in the case Complainants cited held that "pursuant to $ 301(a)

of the I-abor l\danagement Relations Ac-, 29 U. S. C. $ 1 85(a)r6 . . . [arbitrability] is a matter to be

determined by the Court on the basis of the contract entered into by the parties." AT&Tv. CWA,

et al., supret at 646, 648. However, the statutory "basis of the contract[s] entered into by the
parties" in this mat0er is the CMPA uftich, again, the D.C. Court of Appeals, the D.C. Superior

Court, and PERB have all said requires questions of arbitrabilrty to be first addressed by the
arbitrator. MPD v. FOP, 997 A.zd 65, supra; D.C. v. AFSCME, Loml 2921, Superior Court
Case No. 10-CA-4944 D.C.v. AFSCME, LomI2921, Superior Court Case No. l0-CA-4943;
andD.C. v. AFSCME, District Council ?0, Superior Court Case No. 10-A-9096, Order, supra, at
9; and AFCSME v. DCGH, et al., supra, Slip Op. No. 227, PERB Case No. 88-U-29.

Complainants' request on this basis is therefore denied.

In regard to Complainants' contention that initial questions of arbitrability should be first
directed to the arbitrator only in cases of procedural arbitrability but not in cases of substantive

arbitrability, the Board agrees with Repondents that "PERB'S case law is clear that questions of
both procedural and substantive arbitability conceming CMPA sanctioned arbiuations musr b*

ra Corylainants also contend that the Executive Director's opinion that initial questions of arbinability should be
first directed to the arbitrator is "supalluous and aot g€rmane'r to his ultimate decision 1s dismiss their Motion tbr
Injunction. (Motion for Reconsideration, at 2). The Board linds no elror in the Executive Director's opinion on this
point and equates it with dictum. As such, the Board denics Corylainants' rcquest that the opinion be clarified
and./or arnended.
tt D.C. Code $ 1-61?. l3(c): "Any person aggneved by a final order of the Board granting or denying in whole or in
part the relief sought may obtain review of such order in the Superior Court of the District of Columbia by filing a
request *ithin 30 days after the final order has been issued."
16 Seotion 301(a), 6l Stat. 156, 29 U.S.C. $ 185(a): "Suits for violation of contracts between m employer and a labor
organizstisl representing employees in an industry affecting coulmerce as defined in this chapter, or betw'een any
such organizatiorn, may be b'rought in any dishict court of the United States having jrrisdiction of the parties,
r*ithout respect of the amount in conhosersy or r,lithout regard to the citizenship of the parties."'
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presented to the arbitrator in the first instance." (Motion for Reconsideration, at 2); (Opposition

to Motion for Reconsideratiorl at 4-6); and AFGE v. DCM, et aI., supra, Slip Op. No. 969,
PERB CaseNo. 06-U-43. Complainants' request onthis basis is therefore denid.

The Board agr€s with Respndents that Complainants' Motion for Injunction was unripe
and was therefore appropriately dismissed. (Opposition to Motion for Injunction, at 5-fi.
PERB's case law on these questions is quite settled despite Complainants' arguments to the
oonrary. ,Id. Complainants' path to administrative exhaustion under the CMPA and the RUAA
begins by first putting questions of arbitrabillty to ttre arbitrator, then appealing the arbitraror's
decision to PERB, if nwessary, in accordance with D.C. Code $ 1-605.02(6), and then appealing
PERB's decision to the D.C. Superior Court, if appropriatg in accordance with D.C. Code $ 1-

617.13(c). MPD v. FOP,997 4.2d65, supra. As such the Board agrees withRespondent that
Complainants have presented no compelling reasonl? in theit instant Motion for Reconsideration
to justi& revisiting, clari$ing, or amending the Executive Director's Dismissal of Complainants'
Motion for Injunction. (Opposition to lvlotion for Reconsideration, at 6). Complainants' Motion
for Reconsideration is therefore denied.

gRDER

IT IS HEREBY ORDERED THAT:

Complainants' Motion for Reconsideration is Denied.

Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.

BY ORDER OF THE PUBLIC EMPLOYNE RELATIONS BOARI}

September 26,2A13

tt Especially in consideration of the facts that Complainants rnake it clear in their Motion for Injrnctioa that $ey dG
not believe PERB has the authority to grant the relief they are seeking, and tlrat pert of the basis upon which the
Executive Director dismissed said Motion was that PERB indeed does not have jurisdictioa to grant the relief
Complainants reqlrests.

1.

,,
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