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DECISION AT{D ORI}ER

L $trtcncntof theCasc

Th American Federation of Crovernme,nt Employee, t.ocal 1ffi0 (?etitiod or
*uaion") fld a paftion for unir ccrtifimtiur nodifietion fPetition'), narning c Respondent
the District of Columbia nprnncnt of Employrrent Serviccs (*Rryondent' or *Agerrcf).
Th€ Petition str*s to modiry a hrgaining unit in th Agency that a Dsember l98l certification
of rryesent*ive (*Certificxion") dcfrned as follows:

All nmanofessioml cnrployes of tb Deprftnt of Emplolmrent
Serrrices; excluding all cmplopcs of tb Officc of fte Dircctor; all
aplopeq excryt fu Qnlity Conml Unit, of rh Office of
Coryliance and ldeprd€nt Monitoring; all ernployw except
ttos in purcly clcrical crycities of the Office of Budget ard
Aoaounting d Office of Egnt Employrnent Qponrnity; all
Corcgfusive Employnent Training Act (CETA) ernployecs; all
managpm€nt officials, confidential eiaployees, ad nrpcrrrisors;
any erylope engrged in pcrsornel wort in o1trs thln purely
clerical sp*it$ ad any enplope engagd in durinistcring the
p,rovisions of fitle XVil of &e Disuict of Columbia
Comprlmsive Mqit Personnel Act of t9?8, D.C. Law 2-139.

(Paitiontfi 7).
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The Union rquestd that tlr mit be modifid by adding to it'sll rmrepre*nted Distict
Scrrrice (DS) profesional cmployecs in th Governrrent of tlr Disrict of Columbia peearupnt
of Employment Scrviccsn Office of Labor Standards, Storke,rs C.ompmsatioq Hearings and
Adjrdication, Administratirrc Law Judgss." (P*ition t 8). The Unioa aleged tlrat tlse urcre

4'pnoximarcly t6 (t0) progrsn analysts and approximately fifteen (15) administrative law
judp inrnlvd. The rcason givcn for tk requestod modification was rhat *[c]bangc in
positions as well as changes in tlrc organization of the Deprtment of Employnrent Serviccs
ffiitate a change in tlm cqtification of thc group of employees by this Local.- (Petition at p.
r).

Th Agcncy fild comnrcns ftommcnts") in which it objected to the addition of the
administrative law judges and the program analysts and objectd to thc procdure itself. The
Agency argues that thc administrative law judges do not slrare a commuity of intaest with ttrc
restiof ilre unit as reguired by D.C. Code l-61?.09. (Comments at pp. 2-3). The Agcncy
contends thx program amlpts rc alrcady in the mit with thc exception of program ralysts
wls dir€tly $ryport deputy dircctors and associate deputy directors. Adding to the rmit the
program analysts wb support deputy dircctors ard associate deputy directors woul4 the Agency
argueq cttatc a conflict of interest becausc of thcir access to confidential pcrsonnel information
ad their involvenrent wi$ ths dministration of the collective barsining agreement
(Comments at p 3). Pr,ocdurally, the Agency took the position {rat a remgnition petition was
the prcper vehicle for this case hause Rulc 510.5 rcquim in elections involving a unit of
pr,ofessionals and rcn-professionals that the profassionals vote separately on '\vlrether they
fuirc a conbined professional ard no*professional rmit" Bd. Rule 510.5. On ftat gound, the
Ageney contends &at thc Pctition should b disrnissod. (Comments at p. 3).

The Executive Dirwtor sent the Petitioner a deficiency letter noti$ing it that Rule
504.2(e)'s requirement that a petition for unit modification contain a "statemcnt setting forth the
specific rcason for thc proposd modification" nnas not satisfied by the Petition's vague asrtion
that *[cJhaqges in positions as well as changes in thc organization of tre Departnent of
Emplcyrre* Ssvices necessitate a change in the certificetion of the group of enrployees by &is
Iocal." Pursuarrt to Rule 501.3, the Executive Diroctor gave the Petitioner tm dap to submit the
t€qufu€d strtement in an amerdcd petition. After that period expired wilhout the deficiency
havine been cud, th Board disnissed the petition. AFGE lacal I(XM v. DC. Depl of
Enployne*,lbnr.,59 D.C. Rcg. 10749, Slip Op. No. 1277, PERB Case No. l&l,JM{2 (2012),
The Paitioner moved for reconsideration o'n thc growld &at it hd not received the deficiency
lecer. Tlrc mtion ilas grant€d- AFGE lacal lM u B.C. &p\ of Enfloywnt -!bns., 59
D.C. Rcg. l5l9{, Slip Op. No. 1337, PERB Casc No. l&UM-02 (2012).

Tlre Union tlrcn filed a dwument stylcd oUnit Modification/Recognition Petition'
(..funendd Petition"), wttich prayd for rmit reognition or, in the alternative, unit modification.
(An€ndd Petition at pp. 5, 7-8). The Amended Petition cured the deficiency as well as
rcspone* to the Agency's objection that tle natter sboutd bc rais€d in a recognition petition.
Bocause the Amended Petition is in subsance a recognition petition as well x a mit
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modifcation petition, it was assigrrd a recognition carle nrmrber, l3-RC-01, in affition to its
rmit npdification numbcr.

The Amerded Petition allcgcs that headng examin€rs hird within the Agency aftcr t982
nrcre irch# within ttre bargnining unit. (Amedcd Petition $ 4). Su@uentln the D.C.
Council adoptd thc Wor{<en' Compensation Administrative [.aw Judges Amerrdment Act of
2(X)0, D.C. Act Law 13-229, which povides that the *Mayor slrall reelassify Office of Workers'
Corrpensatioar Hearing Examirrcrs as Administrative Law Judges and raise their level of
compo'rsation." (Amcnd Petition T 5). Ttte Union asserts thx the adurinistratiw law judges

shuld rcmain in the Urgaining unit rmtwithstandirg the name change. $mentr Petition { 8).
The Union also sedrs to add progrant analysts and paralegals to the unit (Ameded Petition $f
2+27r. Th Union contends tlut dl ttuee groups of employes fall within the professional
employees that the Certification recognid as being representcd by the Union. (Arnedd
Paition ${ 24,26r. The Anprdd Paition concltrdes:

Local lfi)O resptfully rcquets that tlrc PERB grant recognition
of tk Adrninistratirre Law Jdg"*, Pro$am Analysis, ad thg
Paralegals as ryali{id members within tlrc collective bargaining
unit of l,ocal 1000. Altcmativeln should tlc PERB determine to
dcny recognition of the Adninishative law Jrdges, Plograilr
Analf'sts, ad Paralcgals as qualified rnernbqs within fte
collectirrc hrgaining unit of tncat lm, thc Local 10fr) rquests
ftat ttn PERB grant a ttnit modificcion to irch& tlrc permns
currcntly employed as Administrative l^aw Jrdges, Pr,ogram
Anslysts, and Paralegals within thc DOES.

(Am€ndd Petition at pp. 7-8).

Tle Areffi Petition wus *companied by a showing of emplopc interest in nrpport of
the Amended Pctition- The Exer*ive Dirutor regu€std the Agency to transnit to the Bmrd in
reordarcc with Rule 502.3 an alpbbetical list of all employees in tln pmpod unit atong with
any crmrents. The Agency submitted the list. It did not submit any smments with dre list but
staf€d dut it *r€$ES that &curen$ filed in the mc in its prior it ration (PERB Casc No. lG
uM-02) be irmrporated in the case uder its current case numbcr."

Thc Exccutirrc Director evahntd thc showiug of intcreg ad detcrmined prnsuant to
Rule 502.4 tbt the Paition unas properly rccompanied by a thi*y rcnt (3Wo) drowing of
intercst as requird by D.C. Code ktion l{t8.lqbx2) and Rule 5022. In ascordarrce with
Rules 503.4 ad 5043, mtice colrcerning the Amenff Pctition rrcrc poetd. No rquests to
intenrere, comments) or objections were rcceiwd by &c Boad.

II. Disffiion

As mtd, $e Respon&nt conutds &at tF Unim is attemging to ad profwimls to
the hryining udt and 16 Aild to dernonstate a commrmity of interec* b*rreen the



Decisionand Order
PERB Case Nos. l0-tJM-02 and I 3-RC-0t
Pagc 4

prcfessiomls and the existing members of the unit. Tlte Union contends that professionals are
akcady in fu hrgaining mit, alleging that thc Union "rmas rcognized as the cxclusive
rctrwntatirrc for collecthrc bargsining in Deoember t981. This repmentation includd both
nm-prcfessional and prefessional emplop[e]s' (Arrendcd Petition fi l&19). Th Union
firther alleges &at fu administrative law judgeq progrml analysts, ard paralegals fall within
hagrrage of tls Certificdion giving thc Union reprcsentation of professional enplopes.
(Arcrff Petition ffi 24, 26).

The langrngc upon u&ich the Union relies is quoted in paragraph 3 of the Ameded
P*ition, ufure the Union alleges ffrat'rlre Cstification ffiers pmvidd Local 1000 exclusive
repwntation '[c]onsisting of all career service professional, technical, administnrtive rrrd

clerical enrployees wlro currently have tlreir compensation st in *cordarrce with the Di$ict
Ssvie (DS) shedule, lordl who conp within lhe permnral audrority of the lvlayor of the
Disnict of Columbia .. .'"

Ttre Cqtification did no srrch thing The Certification, ufiich the Union athhed to both
of its peitions, gave thc Union exclusive repraentation of a bargaining rmit containing all non-
pmfessional employees of the Agerry with certain exeptions. ,ke srpra p. l. Then tlrc
Certification plrccd that bargaining rmit in Compensation Unit l. The languagc that the
Amendod Petition rcprwents as gving the Union exclusive represcntation over professional
emplopcs in thc Agency is the dcscription of Compcnsation Unit l:

IJNIT l: tonsi*ing of all carer service professional, technical,
dministratine and clerical employces who currently have
their compensation sst in accordance with the Distict
Sert'icc (DS) scHule, who oome wittrin the personnel
authority of tlreMalorof theDisfictof Colunbiq thc
Board of Tnntees of tlre University of tle District of
Columbia, tlp Disaict of Columbia Gcneral Hospial
Commission, tlre Distict of Cohmbia Armory Boand,
exqt physicians at D.C. Gersat Horyiul, all Registerd
Nurscs ard all Licetd hical Nunes, and who are
curently reprewted by labor organizations certifid as
exclusive bargainins ageNrb for non-compensation
Uaryaining by tlre PERB or its predcessor."

(un-numM En to Paition and Amedd Petition at p. 3).

Th Cqtifcate did ttot give the Union exclusive rcercenbtion of all of Compensation
Unit I, blrt r&r it gnrc tbe Union errchnirrc rcpmenadon of a part of Unit t (the bargaining
uni$ along wi& otlffi rmions ha"ing sclusive ryrwntation of other parts of Unit l. The Boad
explained tte poccss in D.C. Correctiors Union u D.C. &prtn*nt of Cowectiotts:

Labr organizdions that have kr certifiod by &e Board as
exchsivc bargaining represantativeq in accordmce with the
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CMPA, are certificd to r€prwent a group of employes that have
ben &termined to be an appropriare colloctive unit for
purposes of noncompnmtion terms-and-conditions bargaining.
Oncc this detcrmination is made, ilre Board then detcrmirrcs in
wtrat pceni*ing or new compeirsation unit to placc these
employe- The dcsignatd exclusive bargaining repruentative of
the term-ad-condilions collective bryaining unit also bargains
over compenmtion. This is s, rcnililhstandiag tb fact &e
exclusive represntative may hrgain on be-half of enrployees uilro
arc frt of a largcr compensation unit in conjurrction with other
exclusive repMatives

4l D.C. Rq. 6103, Slip Op. No. 326 ar p. ? n.9, PERB Case No. 9t-RC-03 (l9D2).

Th submissiols of tlrc Petitioner do not Sblish thnt ilE Grdsfiing unit contains
profssionals Whctkr fu mit conbins profcsionals is onc of tte issues diqputd by the
Fties. Tbx issue atrGct$ another issrrc raiscd by the Respondent wMher tb admiristrative
law jrdges *rarc a commudty of intercst with the rest of the unit as required by D.C. Code t-
617.09(a). In addition, th partie appcar to take ditrer€rt positius on s,hether hearing
examfuss and pmojet analysts arc dready in the unit and wtrether &c inclusiur of cunently
exchdd pmject analpts would qeate a conflict of interest- Tlrerefoq prrsuant to Rul€s
502.1(c) and 504.5(d), this matter will be referrd to a hearing examirer for an investigation
ard recorumendgtion &e NAGE SEIU, I-acal Ri47 v. D.C. Ofice of Unifted Connc'ns, Slip
Op. No. t253 at p. 2, PERB Case No. l2-UC-01 (Mr. 28, 2012).

ORDER

IT IS HENEBY ORDENED fiIAT:

l. The Boatd's Executive Dircc*or dull rcfer this rnatter to a hearing enaminer.

2. Pursunt to Berd Rule 550.d the notise of hearing shall be is$d at least fifreen
(15) &ys before the hearing.

3. Pursuant io Bmrd Rrde 559& this Decision ard Order is final uporr issnnce.

BY ORDER OF TI{E PIJBLIC EMPLOYEE RELATIONS BOARD

Wchiagton, D.C.

ocrober 31,2013
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CERTIFICATE OF SERVICE

This is to certify that the attached Decision and Order in PERB Case Nos. l0-UM-02 and
l3-RC-01 is being transmined to the following parties on this 8th day of November 2013.

Johnnie Walker
National Representative
AFCE District 14
444 N. Capitol St. NW, suite 841

Washington, DC 20001

Michael Levy
D.C. Office of LaborRelations &
Collective Bargaining
441 Fourth St. NW, suite 820 Notth
Washington, D.C.20001

David McFadden
Attomey Advisor
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