GOVERNMENT OF THE DISTRICT OF COLUMBIA
PUBLIC EMPLOYEE RELATIONS BOARD

In the Matter of:

International Association
of Firefighters, Local 36,

Petitioner, PERB Case No. 87-N-01
Opinion No. 167
and
District of Columbia
Fire Department,
Respondent.
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DECISION AND ORDER

The parties to this proceeding are Local 36, International Association
of Firefighters (IAFF or Union) and the District of Columbia Fire
Department (DCFD or Agency). A collective bargaining agreement between
these parties, expired on September 30, 1987. During the negotiation of
a successor agreement, a dispute arose as to the negotiability of a
proposal submitted by the IAFF on or about June }2, 1987, when the
parties commenced negotiations. .

IAFF's initial bargaining proposals included a proposal to retain
the provisions set forth in Article 18 of the parties' 1985-1987
collective bargaining agreement, as well as those contained in a side
letter agreement._l This proposal is the only subject of the instant

appeal .

In a letter dated July 6, 1987, IAFF's proposal was rejected by DCFD
as an illegal subject of bargaining, hence, a non-negotiable subject of
bargaining. 2/ During a negotiation session on July 13th, DCFD reaffirmed
its position that it had no duty to negotiate the proposal under the
provisions of Section 1-618.8{a) and (b) of the Comprehensive Merit
Personnel Act of 1978 (CMPA or Statute).

Following the Agency's July 13th rejection of the Union's proposal,
IAFF timely filed this negotiability appeal on July 27, 1987, in accordance
with the Interim Rules of the Public Employee Relations Board (Board).

The representatives of IAFF and DCFD stipulated on August 25, 1987,

_ 1/ Article 18 15 captioned "Manning of Companies” See Appendices A & B

2/ See Exh. "B" IAFF Appeal
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that: (1) DCFD would supplement its initial response to the appeal by
filing a supplemental memorandum; (2) IAFF would file a response to the
memorandum; and {(3) the parties would present their oral arguments to

the Board. 3

The pertinent statutory provision, Section 1-618.8 "Management
Rights; Matters Subject to Collective Bargaining,® is set forth, in
relevant part, below:

Section 1-618.8 Management rights; Matters Subject to Collective
Bargaining.

(a) The respective personnel authorities (management)
shall retain the sole right, in accordance with applicable laws

and rules and regulations:

(5) To determine the mission of the agency, its budget, its
organization, the number of employees and the number, types and
grades of positions of employees assigned to an organizational
unit, work project or tour of duty, and the technology of
performing its work; or its internal security practices; and

(b) All matters shall be deemed negotiable except those that
are proscribed by this subchapter. WNegotiations concerning
campensation are authorized to the extent provided in Section

1-347.16.

The IAFF contends that its proposal is a mandatory subject of
bargaining because Article 18 concerns the safety of bargaining unit
members and consequently is a term and condition of employment, which
constitute mandatory subjects of bargaining pursuant to Section 1-
618.1(2) of the Comprehensive Merit Personnel Act of 1978 (CMPA). DCFD
denies both of these contentions, asserting instead that the proposal
does not deal with safety and is a prohibited subject of bargaining
under the Managements' Rights provisions in Section 1-618.8 (a). At
best, argues DCFD, Article 18 may be viewed as a permissive subject of
bargaining under Section 1-618.8 (b).

The questions before the Board are whether the contested proposal of
IAFF is removed from collective bargaining by one or more of the exceptioas
stated in 1-618.8 (a) supra; if not, whether the proposal is a mandatory
or permissive subject of bargaining under Section 1-618.8 (b).

3/ The parties submitted their filings as described above, and oral arguments
were heard by the Board on September 11, 1987. Subsequently, the Board's
Executive Director asked the parties to respond to interrogatories.



Opinion No. 167
Page Three

We conclude, for the reasons set forth below, that the challenged
proposal is excluded from collective bargaining under the CMPA.

Section 1-618.8 (b) explicitly states that "all matters shall be
deemed negotiable except those that are proscribed by this subschapter.®
This statutory declaration of a broad policy favoring collective bargaining
requires the Board to proceed cautiously and not on the basis of general-
izations. {See, University fo the District of Columbia Faculty Association
and University of the District of Columbia, PERB Case No. 82-N-01, Opinion
No. 43) For our purposes, in order to determine whether the Union's
proposal falls within the scope of the non-negotiable management prerogatives
listed in Section 1-618.8 (a) (5), the Board must place into context
the operative phrases, "organizational unit," "tour of duty," and "work

project.”

The Board notes that the Statute defines the entity referred to in
the beginning of subsection (5} -— "the agency" in all encompassing
terms. Section 1-603.1 defines "agency" as "(a)ny unit of the District
of Columbia government required by law, by the Mayor of the District of
Columbia, or by the Council of the District, to administer any law, rule
or any regulation under the authority of the law." We find that the
DCFD is undoubtedly an "agency" within the District of Columbia government.
Moreover, by reading the above-cited provisions in pari materia with
each other, we conclude that Section 1-618.8 {(a) (5) is clear in its
intent to reserve to an agency, the sole right to determine an "organizational
unit,” "tour of duty,” or "work project," within the agency's jurisdiction.

In the Board's view, the reference to "numbers" twice in the Statute,
with respect to an agency's discretion to determine the manner in which
it may effectuate its mission, is indicative of the legislature's intention
that an agency may determine the numbers of its employees in the aggregate;
including the numbers of employees assigned to a fire engine comgany,
ambulance, fire boat, etc. These are entitities which an agency may
define as necessary to carry out its designated mission.

In the absence of any legislative history to the contrary, the Board
concludes that the most obvious and reasonable construction of the
terms, "work project," “tour of duty" and “organizational unit," is to
infer that they are matters subject to managements' discretion in
determining its "mission,” “budget," etc.

The parties submitted the organizational chart of the LCFD, which
shows "Divisions®, but does not include the "engine companies,® etc.,
with which Article 18 deals. Nevertheless, the word “unit" appears in
various other documents which the DCFD has submitted to us, and in the
pacties' 1985-1987 collective bargaining agreement, 4/ as it does in
D.C. Code Section 4-301, which states the following:

4/ Article 22 of the parties' agreement states in relevant part that,

"[t]he position of technician...in engine, truck and rescue squad
units shall be filled from within the unit in which the vacancy

occurs...”
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The Fire Department of the District of Columbia shall provide
fire prevention and fire protection within the gecgraphical
boundaries of the District of Columbia. Tne District shall
be divided into such fire companies and other units as the
Council of the District of Columbia may from time to time

direct.

We find that the "Fire Company Operation Resolution of 1983," cited by the
DCFD, makes clear the intent of the term “organizational unit,® so as to

include fire engine companies. 5/

The Board notes the Union's argument that the parties have in fact
negotiated the provisions contained in Article 18 for the past fifteen
(15) years, and concludes as we did in UDCFA and UDC, supra, that "where
the statutory dictate is unclear, (emphasis added) it becomes relevant
that the parties have on previous occasions either accepted or rejected
negotiation overtures...(t)he previous practice does not control or
settle the issue..." As stated previously, we construe the provisions
of subsection (5) to expressly mandate that these statutory exceptions
are reserved to management's discretion and are not subject to the
collective bargaining process. Therefore, the parties' previous practice
is not relevant to the Board's consideration of whether Article 18 is a
bargainable subject under the CMPA. E/ It is our view that the Union's
proposal to maintain the requirements set out in Article 18, directly
interferes with DCFD's right to determine the numbers of its employees
assigned to a particular organizational unit; hence, it is non-negotiable.

We turn now briefly, to the relevant provisions of Chapter 25A of
the District Personnel Manual (DPM), the predecessor of the CMPA.
Specific sections of the DPM addressed the questions of "workload" and
"manning,* finding that "management's decisions on the above matters are
not within the scope of collective bargaining, but notwithstanding the
above questions concerning the practical impact that decisions on the
above matters have on employees, such questions of worklead or manning,
are within the scope of bargalnlng.‘ (emphasis added) IAFF argues that
‘the omission of these provisions in the CMPA is merely evidence that the
legislature did not find it necessary to explicitly include these
provisions. The Board, however, acknowledges that the parties' practice
of bargaining the "impact™ and “effects" of the exercise of management's

5/ The September 6, 1983 Resolution states that:

Sec. 3. Tne Council of the District of Columbia approves, in
part, the proposal of the Mayor of the District of
Columbia, and hereafter, the Fire Department of the
District of Columbia shall operate 54 fire conpanies,
17 aerial ladder companies 4 rescue sgquads, and 1
fire boat.

6/ There is no evidence in the record that DCFD has expressly waived
or relinquished its reserved rights on this subject, by bargaining on
the issue of minimum staffing units as presented in Article 18 and
similar provisions in prior agreement between the parties.
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rights is consistent with the Chapter 25A provisions of the DPM. 7/
Moreover, DCFD's assertion that the impact and effect of management's
decisions was not intended by the Council to be a bargainable issue and
was intentionally omitted from the CMPA, is not in the Board's view, a
convincing argument. To the contrary, the Board agrees with the Union
that the legislature found it unnecessary to specifically include the
DPM provisions in the OMPA. Therefore, the Board finds that it is the
potential adverse impact upon bargaining unit members, resulting from
management's exercise or its statutory prerogatives, which is a bargainable
subject. The Union's proposal as currently presented, however, is non-
negotiable because it falls squarely within the prohibited subjects
which are excepted from the overall obligation to bargain collectively,

as stated in Section 1-618.8 (b}).

On the basis of the foregoing analysis, the Board finds it unnecessary
to address the parties' respective arguments regarding the safety
aspects pertaining to the Union's proposal. The non-negotiability of
the Union's proposal does not preclude the presentation of a proposal
related 37 impact bargaining, which specifically addresses safety
issues.

) Finally, the Board concludes that the IAFF's proposal at issue here
1s prohibited by D.C. Code Section 1-618.8 (a) (5). The DCFD is thearefore
not required to bargain the proposal under Section 1-618.8(b).

ORDER

IT IS ORDERED THAT:

The District of Columbia Fire Department is not required to bargain
upon request, the continuation of Article 18 of the present contract or

any similar proposal.

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARD
October 28, 1987

1/ This finding is also consistent with the Board's conclusion in UDFA and UDC
supra at p. 3 and 4 of the slip op., wherein it states that: "{[S)ection
1-618.8 (a) (3) clearly indicates the intention that mahagement
shall have exclusive authority to determine what work force is
needed. A distinction must be made...between the authority, on one hand,
to decide how many employees are needed, and the determination...of
how the effects or impact of this decision are to be handled."

8/ Both DCFD and IAFF cite rulings of other public sector jurisdictions
on the issue of safety; while those rulings are of interest to
this Board, we conclude that our statute differs with respect to
the scope of negotiability. Similarly, the Board is not persuaded
by the DCFD's references to the Federal Sector rulings on negotiability,
since the Civil Service Reform Act of 1978, among other distinquishing
characteristics, treats the subject "numbers, types, grades of
positions,” etc, as permissive subjects of bargaining and there is
no such counterpart provision under the CMPA.



APPENDIX "A"
ARTICLE 18
MANNING OF COMPANIES

Section A. Minimum Requirements: The tinployer and the union
concur that the most effective and efficient method of operation
to attain the mission of the Department, consistent with the
objective of achieving maximum safety for the firefignters,
necessitates the following minimum requirements:

(1) Engine companies—Five (5) bargaining unit members
(2) Truck Companies——Five (5) bargaining unit membets
(3) Rescue Sgquads--Five (5) bargaining unit members
(4) Fire Boat--Five (5) bargaining unit members

(5) Ambulance--Two (2) employees, if at least one bargaining
unit member is assigned to the ambulance

If at any time—whether before or after a tour of duty
begins-—a particular enjine company, truck company, rescue
squad, fire boat or ambulance cannot maintain thes minimum
manning requirement set forth above, then each such company,
squad, etc. shall be placed out of service until the minimum
manning requirement is satisfied. ® It is the expresed intention
of the parties, however, that no engine or truck company,
rescue squad, fire boat or ambulance snall have to be placed
out of service for failure to satisfy the above-specified
minimum manning requirements. To that end, the Department
agrees that in carrying out its operational and managerial
responsibilities it will maintain an adequate reszserve staffing
pool which will be available for assignment on an expedited
basis whenever the need for any such assignment arises so as
to assure that the minimum manning requirements shall be met.
Those firefighters who comprise the pool shall also be available
for other assignments in the Department at the direction of
Management when they are not needed in the companies to satisfy

the manning requirements.

Upon the request of either party, gquarterly meetings of
two representatives of each of the parties shall take place
for the purpose of reviewing the administration of this Article.
In case of emergency, upon the request of either party, the
representatives shall meet immediately.

Section B, Security Details: Off-duty employees shall receive
overtime compensation, if money is available, for security
details.

*This provision is subject to one exception: under conditions

of Department Plan "E" as defined in Article XVII, Section

43 of the Order Book, or of Plan "F" all companies may operate
with one bargaining unit member less than the minimum requirement

set forth in Section A.



APPENDIX "B*
SIDE LETTER MEMORANDUM OF UNDERSTANDING

MANNING OF COMPANIES

in the negotiations which culminated in Article 18, Manning of
Companies the parties, among other things, reached the following
agreements: "It is the expressed intention of the parties...that no
engine or truck campany, rescue squad, fire boat, or ambulance shall
have to be placed out of service for failure to satisfy the...minimum
manning requirements specified in Secton A. To that end, the
Department agrees that in carrying out its operational and managerial
responsibilities it will maintain an adequate reserve staffing pool
which will be available for assignment on an expedited basis whenever
the need for any such assignment arises so as to assure that the
minimum manning requirements shall be met."

In the negotiations which led to the agreement concerning those
above quoted provisions Local 36 made a demand that "an adequate
reserve staffing pool™ should be defined further in the contract by
inserting a specific minimum number of firefighters from the Firefighting
Division who would comprise the pool; the District on the other hand
took the position that it would determine the manner the Department
met its obligations to provide an adequate pool. While local 36 did
not agree with the District's position the Union nevertheless
withdrew its demand, conditioned upon the following understandings:

Any claim that the Department has viclated any provision of the
Manning Article including, but not limited to, a claim that the
Department has failed to maintain "an adequate reserve staffing
pool..so as to assure that the minimum manning reguirements
shall be met" shall be subject to the Grievance/Arbitration

Article.

In any such case the arbitrator shall have the authority to
issue an appropriate award. if the arbitrator finds that the
Department has engaged in a persistent course of conduct in
failing to maintain a reserve staffing pool that is adequate to
- meet the minimum manning requirements, such award may include
an order requiring the Department to provide an adequate
reserve staffing pool that shall consist of a specified number

of firefighters.
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The statute (D,C, Code Section 1-618.8) does not speak to me
with the same clanity as to the majority on the question
prnesented here: whethenm the manning of the Fipe Department's
engine companies, tunuck companies, nescue squads, fire boat, and
ambulances is a subject nesenved to management detenmination on,
instead, is subjeect to collective bangaining.

Since the terms of the statute do not neveal, to me, a
necessany answen tao that question, I believe that assistance must
be sought in the legislation's histony. Examination of the pniornr
law, the nature of the CMPA, and the understanding of both of
these by the panties to this proceeding--the lattem embodied in a
consistent senies of barngaining agreements over 15 yeans that
Wwéene pregumably known to the Councll at and in the yeans
following adoption of the CMPA-~-~leads me to the conclusion that
the manning proposal presented to us 18 not neserved ¢to
management by Section 1-618.8(a)(5). Rather, it is negotiable
under Section 1-618.8(b), and is a mandatory subject whether
lookad at as (a) a proposal to deal with the effeets of decisions
that are resernved to management by subsection 1-618.8(a)(5), or
(b) a proposal concenned with the safety of bangaining unit
membenrs. These points ane elabormated below.

I

A. Fingt, the words of Section 1-618.8. As the majority points
cut, the deelaration of a broad poliey favoming collective
bangaining in subsection (b) "nequines the Boanrd te¢ pnoceed
cauticusly and not on the basis of generalizations" (slip op. p.
3). I agree with the majonrnity that the Fire Deparntment is an
"agency" and thus entitled to make unilaterally those decisions
enumerated in subsection (a)(5). But the precise question here
is whethen those decisions inelude the manning of the engine
companies, ete,, in the challenged proposal. The one thing that
is eclean is that such manning decisions are not speciflied in
subsection (a)(5). 1/ Ane they, however, decisions necessarily
encompassed within "the mission of the agency, its budget, 1its
organization, the numben of employeez and the number, types and
gnades of posjitions of employees assigned to an ormgani{izational
unit, wonk pnoject on toun of duty, and the technolegy of
penfonrming {t8 wonrk"?

l/ The majority's assertion, 8lip ep. p. 4 that the
prrovigions of Bubsection (5) "expnessly mandate"
exclusion of the proposgal is gimply ineorrect,
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The pnoposal does not speak to the Finme Depantment's goals,
its neasons fon being, hence it does not intrude upon
detenminations of the Depantment's "mission." cCf, UDC and UDC
Faculty Ase'n, PERB Case No. B2-N-01, Op. No. 43, slip ep. p. 7T
("quantitative {[prnoposal) does not involve the qualitative
elements that are suggested by [missfon of the agenoyl®"). Unless
it follews that any decision that will have an e&ffect on the
budget of an agency {eg fon that neason rmemoved fnom barngalining--a
proposition that would leave little of consequence negotiable--I
do not see how the challenged manning pnoposal eould be said to
be included within decisions on the Depantment's mission or its
budget, Similanly, while theme may be a nelationship between
manning as desanribed in the pnoposal and "the technology of
penforming {[the Depantment's] wonk", it has not been shown that
the Depantment's chosen technology would be pnecluded by adeption
of the proposal (should that be the outcome of bargaining).

We ane left, then, with the question whethen the manning
decisions in the pnoposal fall within the detemminlation of]
"the numben of employees and the numben, types and gnades of
positions of employees assigned to an onganizational unit, work
prnoject on toum of duty™ The finat of these phrases I, like the
majonmity, take to referm to the total numben of Depantment
employeeg~-its employees "in the aggregate" (slip op. p.3). (1
do neot, however, undenstand what the majority means when it adds
immediately theneaften, "including the numbers of employees
assigned to a fine engine company, ambulance, fire boat, etec.®
(emphasis added)

Ane the pnoposed manning decisiong included withinan the
nesenved decisions on number, types and grades of positions of
employees assigned to an "onganizational unit," "wonk project" on
"toun of duty?" Wonk project appeanrs to nefen to something mone
ad hoe than engine companles, truck companies, ete., and tourm of
duty, in the Fipe Department, is used toc nefen to shift. The
majonity does not tneat these phrases a8 melevant hene, non do I.

And 80 we neaech the nub: ane engine companies, tnuck
companies, nescue squads, finme boats and ambulances
"onganizational units"? I ecan find nothing iIn the language or
the spinit of the statute that compels an answen, "Yeza", It may
be that the Council intended the phnase to include any and eveny
component of an agency, from a desk, automoblle on othenr entity
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that may be used by one employee at a time on up to just below
{on perhaps including) the agency {itself, But that iz not
necessanrily so, It is equally possible that the Council intended
to leave the definition of "organizational unit"” to definition
agency by agency, with the agency formal stnuctune detenrmining
the reach of management's nesenved powen over "number, types and
grades...assigned"™ (in which case we would look to the agency's
onganizational chant),. It may be that the Couneil thought some
entities onh substnuetures within the D,C, Govennment wene too
small to be fncluded at all among the subjects of decisions
nresenved to management in subsection (a){(5). Onr 1t may be that
the Councll either Intended to leave this question to the Boand
on had no actual intent here, in which case a board onr count
required to decide a case would draw upon all sguncesg that could
assist In neaching a senslble decision consonant with the
statutory punposes. Because I see no bagls for choice among
these possibllities in the wonds on spinit of the statute, I must
dissent from the majonity's conclusion that the challenged
pnoposal is excluded from collective barmgaining unden the CMPA by
the clear tenmg of the statute,.

The Beand's own neasoning doces not lead to its conelusion,
Despite its call for caution nather than generalizations, the
majority tmeats the separate phrases and subjects of subsection
(a)(5) as if they were one; it nreaches subsidiany conclusions
which, while correct, ane irnrelevant; it treats the wond Munitn
used elsewhenre by the Government and the union as Bynonymous with
and useful in interpreting "onganizational unit" in subsection
(a)(5); and, as the preceding demonstnates, the majority relies
upon matenial outside the statute while at the same time holding
the parties' bargaining histony imnmelevant becauge, they say, the
gstatute itself {ig eclean in "expressly mandat{ing] that these
statutony exceptions [s8ie] ane nesenrved to management's
digenetion" (8lip op. p.4, emphasis added).

Specifically: (1) Aften concluding that the Fine Depantment
"is undoubtedly an “agency' within the Distriect of Columbia
Government®" (glip ep. p.3), the majonity immediately states that
"by neading the above-cited pnovigions in parl matenia with each
othen, we econclude that Section 1-618.8{(a)(5) i8 elean in {ts
intent to reserve to an agency, the sole night to deternmine an
“onganizational unit' “toun of duty,' orn “wonk pnoject,' within
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the agency's jurisdiction." {(Ibid.) The "above-~cited pnrovisjions"
appears to mean the phases concenning "the agency" and the three
sepanate phrases then quoted, and the "meading...la parl materia®
appeans to mean (if it means anything) that A equals B. (2) In
the sentence just quoted, and again twe panagraphs laten, the
majonpity coneludes that sBubsection (2)(5) resenves to management
"the scle night to determine an ‘onganizational unit' ete.," and
"infer[s] that [“onganizational unit' etc.] ane matterms subject
to managements’' discretion in determining its [sic] mission,’
‘budget,' ete," (Ibid.) That subsection (a)(5) gives management
the night to define (i.e,, detenmine) an onganizational unit may
be assumed here; that 18 not our question, (3) The majority
concedes that the Fine Depantment's organizational chart does not
include the engine companies, ete., with which the proposal
deals, Thus, whethen on not "organizational units" fom punposes
of subsection (a)(5), the engine companies, etc., are not such in
the eyes of the Depantment. The majority ignores the {mplica-
tions of that fact, howeven, pnefenring to nrely on the centainly
less significant (1Lf significant at all) faet that the word
"unit" appears 1in vanious other documents including the most
recent bangaining agneement and D.C. Code Section 4-301, The
latter is a provision establishing the Depanrtment and its role,
and stating that the Distriect shall be divided into such fire
companies and other units as the Council shall from time to time
dinect, I shall discuss below the significance of Section 4-301
and of the Fine Company Qpenation Resolution of 1983 as well as
othen extrma-statutory matenmials form the question in this case.
For the moment, suffice it to note that the use of the wond
"unit"™ in Section 4-301, like use of the same word ia the
bargaining agreement quoted by the majonity, casts no light at
all on our inquiry as to the inclusion vel non in "organizational
unit™ of the engine companies, etec., of the proposal,.

B. If, then, the words of the statute do not lead ineluctably
to an answen to our question, we must look outside, and fingt to
the legislation's histony. In the narrow and usual sense, we
have no legislative history -- no committee mneport, no recorded
debate. We de, however, have the priomr govenning law and it has
something to say hene. The Distriect Personnel Manual (DPM
Chapter 25A), then in fonce, pnovided:

* * * *
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"Seation 11(b)}{3)

"(b) Management shall retain the sole
right, 1n accondance with
applicable laws and negulations,
(1) to dineet employees of the
agency, (2) to hire, promote,
tranafen, assign, and retain
employees...(5) to determine the
misgion of the agency, its budget,
its _organization, the number of
employees and the numbense, types

and_grades of _ positions _or
employees assigned to_an
organizational unit, work project
on tour of duty.

{c) Management's decisions on the above
matters are not within the scope of
collective bargaining, but,
notuithstanding the above, the
questions concerning the pnactical
impact that decision on the above
matters have on employees, such as
quegstioneg of workload or manning,
are within the scope of collective

bargaining." [(emphasis added]

In shont, under the pnior, more limited law, the rights reserved
to management nead in relevant nrespects just as they do now and
the then-law explicitly tneated as negotiable "questions
ceoncenning the pnactical impaect that decizion on ([resenved
matters)] have on employees, such as questions of workload on
manning." The pnesent panties, accordingly, included within each
of thein agreements at least as far back as 1972 provisions
comparable to the proposal challenged here. We must assume that
the D,C, Couneil, when it approved the CMPA, had before it not
only the pnion law but also the bangaining ageements that had
been negotiated undenr that law.

What is to be inferned frmom the nepetition in the CHMPA of
the management nights of the pricn law and the omission of any
reference to impact bangaining? The Finpe Department would have
us conclude that the punpose and effect wae to nemove manning
from negotiability. Its logic, howevenrn, would nequire us to hold
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that the impaet of decisions reserved to management is, acnoss
the board, no longer negotiable, That we cannot do both becsuse
it is inconsistent with the broad scope of bangaining established
by the CMPA and because the Boand has prneviocusly ruled that the
practical impaet of a properly unilatenal management decisien is
bargainable, see UDC and UDC Faoculty Asa'n, supna, slip op, at
pPp. 3, 4, On the point that impact is bangainable the majonity
and I are in agreement (see slip op. at p.5). The majonity
"agneeg with the Unfion that the legislatune found it unnecessany
to specifically inoclude the DPM provisions in the CMPA" (ibid.)
But because it had alneady concluded that the proposal here was
prohibited by subseetion (a)(5), the Boand excised "manning" fnom
the carnied-over obligation to bargain on impact (slip op.

pp 4, 5).2/ I do not think one legislative action can be thus
divided into two opposite intentions, at least without some
instruction from the legislaturme that this is its aim.

The present panrties inteppreted the CHMPA as canrying fonwand
thein olbigation to bargain on manning (and their night to adopt
proposals sueh as that ce¢hallenged hene), Like provisions have
been in everny agreement to and including the one that expired a
few weeks ago. I do not begin to suggest that a subject may be
made bangalinable by panties' conducet Iin the face of Code
provision toe the contmany. It is, however, as true hene as it
was in the UDC case, supra, slip op. at p.3, and as the
majority agrees (p.4), that "where thene is a close question

2/ As a nesult, the majority found the panties' pnevious

practice irrmelevant. In sc finding, the Board majority
assented that "{tlhere 1s no evidence in the necord
that DCFD has expressly waived on nelinguished its
neserved nights on this sgubject, by bangaining on the
issue of minimum staffing...” (n. 6, p.4). One would
be hand put to come up with cleanenr evidence of waiven
or relinquishment of rights than actual bargaining on
and agreement to provisions on the disputed subject,
But apant from that, the majormity 18 apparently
unwilling to aeccept the consequences of its conclusion
that the challenged proposal is8 prohibited, for if
bargaining on the pnoposal is unlawful, management
cannot lawfully "waive or nelinquish" its right to
determine the matter unilaterally.
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regarding a panticulanm issue and the statutory dictate is
unclean, it becomes nelevant that the panties have on previous
occcasion elthen accepted on nejected negotiation oventures,™

Moneoven, D.C, Code Section 1-618.15 directs that each
collective bangaining agneement neached is to be submitted to the
Counoil for its infonmation. Thus, 1t is8 not unreasgonable to
agsume that the Council has been appnised of the continuing
adeption of contract pnoposals like the one challenged hene,
Yeans have passed since adoption of the CMPA, but neither the
Mayor (through pnapogals to amend on eclarify) norn the Counecil has
sought any change in the provisions here nelevant, To be sune,
in September, 1983, the Council]l adopted a Resolution (quocted by
the majonity in its fn. 5 at p.4) "approv(ingl in part the
proposal of the Mayor [that]) hereaften, the Fine Depantment...
ghall operate 54 fire companiesg, 17 aerial ladder companies, 4
rescue s8quads, and 1 fire boat.” I take this as approval of a
structural change as contemplated by D.C. Code Section 4-30t
(also inappropriately relied on by the majority to suppont its
conclusion) and as casting no 1light at all upon the negotiability
of a manning proposal. The Resolution approves a fixed numben of
fire companies, aerial ladden companies, etec. It says nothing
about the number of employees to fonm the minimum complement of
each. Like D.C. Code Section 4~301, 3/ the 1983 "Fine Company
Operation Resgolution" is entinrely compatible with a management's
reserved right to establish the total employee complement fon the
Department, and (b) the establishment through colleective ban%ain—
ing of the specific manning minima fon engine company, etc. /

§/ This Code pnovision, the fingt in Title 4, Chapten 3,
"Fine Depantment®, 18 entitled "Anea of 3Service;
Division of District into Fire Companies; and Appnoval
Required for Major Changes in Mannern of Fire
Protection.," Definitional and stnrnuectural, the
provision was enacted in 1977. It 1s quoted in full by
the majority at p.d4,.

4/ In finding that this Resolution of 1983 "makes clear
the intent of the tenm “organizational unit,' s0 as to
include fire engine companies,™ the majority ignornes
the elementany pnrinciple that a subsequent legislative
act can tell nothing about the intention of the
legizglatune that enacted the prior measune,
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In s8um, what the temnms of Section 1-618.8 leave
indetenminate, the history of that pnovision and the pnior,
contempowaneaqus and subsequent conduet of the parties suggeat,
and the conduot of the Mayor and Council do not contradiect: the
CMPA in Section 1-618.8(a) and (b) was not intended to preclude
bargaining on the manning of fire engine companies, tnuek
companies, rescue squads, fire boat(s) and ambulance(s).

II

Is the challenged proposal, whieh I have coneluded 1is
negotiable, a mandatony or a permissive subject of bargalning?
I conclude that it is mandatony, whetherm viewed as a proposal to
deal with the impacet upon bangaining unit employees of managewrial
deciBslons on the onganization of the Department and its total
employee complement, om as a proposal concerned with the safety
of bangaining unit employees,.

A. As shown above, the Boand 18 unanimous in holding that
proposals to deal with the effects on employees of neserved
managenial decisions ane mandatony subjects of bangaining. The
proposal challenged here can be charactenized as such a proposal-
dealing with the effeet on bangaining unit members of management
decigiong as to the structune and onganizatien of the Department,
on its total available pensonnel, orn beth,

B. Altennatively, the challenged pnoposal may be charnacterized
ags a proposal conocenned with the safety of bangaining unit
membensa, and as such a mandatory subject of bargaining. See,
€.8., NLRB v, Gulf Power Co., 384 F. 822 (5th Cim, 1967),
enfercing 156 NLRB 622 (1966); and see Fibneboard Paper Prods.
Co., v. NLRB, 379 Uu.S5. 203, 222 (1964), The Fine Department may
not be heand to deny the gafety interest Iin this pnoposal in view
of its long-tenm agreement to contract provisionsa such ag the
most recent, which stated in its introductorny paragrah that "The
Employen and the union concupn that the mosgt effective and
efficient method of openation to attain the mission of the
Depantment, consistent with the objective of achieving maximum
safety fom the finefightens, necessitates the following minimum
reguinrementas™ {Article 18 of the parties' agneement that
explned on Septembenr 30, 1987, attached to the majonity's opinion
as Appendix m"a".) In any event, the safety implications of the
number of fellow wonkers gsenving with a firefighten at the scene
of a fire {(on on an ambulance on fineboat) would seem to be melf-
evident.
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Fonm all the above neasons, I would coneclude that the Union's
prnoposal challenged here is not excluded from bangaining by D.C.
Code Section 1-618.8(a)(5) but is, to the contrary, a subject as
to which the Fire Department must bangein upon mequest unden

Section 1-618.8(b).



