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DECISION AND ORDER
L Statementof the Case:
The District of ColumbiaMetropolitanPolice Department(l\pD)
filed an Arbitration
Rwiew Request ("Request") in the above-captionedmatter. MPD seeks review of an
Arbitration Award ('Award") that reduced the penalty imposed on bargaining unit member
KennethJohnson("Grievant'), from a demotionto a 30-daysuspension.
Arbitrator Phillip Ray was presentedwith the two following issues:(l) whether MPD
violated the "District of Columbia Fire and Polic.eDisciplinary ProceduresAct, commonly
refened to as the ninety day rule, by initiating disciplineof Grievant beyond the ninety day
window [and (2)] [w]as the disciplineimposed,demotionof GrievantAom Sergeantto ofrcer,
for just cause? If not, what shall be the remed/" (Award at p. 3). Arbitrator Ray found that
MPD: (l) "did not violate the District of ColumbiaPolice and FirefightersDisciplinaryAction
Procedures,SectionFive-1031,Commencement
of Correctiveor AdverseAction" and (2) had
cause to discipline the Grievant because he "engaged in unprofessionaland inappropriate
conduct." (Award at p. 8). However, the Arbitrator opinedthat the "disciplineimposedin this
case .
[was] excessive." (Award at p. 10). As a result, he rescindedthe dernotion and
imposed a 30-day suspersion. (!99 Award at p. l0). MPD contendsthat the: (1) Arbitrator
exceededhis authority and(2) Award is contraryto law andpublic policy. ($gq Requestat p. 2).
The Fraternal Order of Police/Ir4etropolitanPolice Department Labor Committee (.FOP")
opposesthe Request.
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The issuesbefore the Board are whether'the arbitrator was without or exceededhis or
her jurisdiction' or whether "the award on its frce is contraryto law and public policy." D.C.
Code$l-605.02(6).
IL Discussion
The Grievant was appointedto the MPD on October 6, 1997. He was pronoted to
sergeantin september2004. (see Award at p. 4). "At the time of the griwance he wasworking
the Power Shift in the Fiffh District and his administrativeresponsribilities
includedsupavision
of anundercoverprostitutiondetail." (Award at p. 4).
On October 31, 2005, Officer J. White filed a discriminationcomplaint with MpD's
Diversity and EEO ConrplianceUnit allegingthat while assignedto an undercoverprostitution
detail supervisedby the Gdevant, she was repeatedlysubjeotedto sexual harassment.(see
Award at p. 4). '"Thecomplaintwas investigatedandon February28,2006, concludedwith the
finding that while 'the evidencefail[ed] to support officer white's allegationthat Sergeant
Johnson'sactionsamountedto sexualharassmentand retaliatioq' it 'd[id] supportthe pranise
that SergeantJohnsonengagedin unprofessionaland inappropriateconduct.',' (Award at p. 4).
Investigator Tapp determinedthat the Grievant's "behavior causeda negativeand humiliating
atmospherefor Officer White that has beendeernedursuitable for professionalenvironment."
(Awardat p. 4).
As a result of the investigativereport, the Grievantwas chargedwith misconduct. On
March 10, 2006 the "Grievant receiveda Notice of ProposedAdverseAction charginghim with
violation of Generalorder series1202,Numberl, PartI-B-16,whichprohibits:'Failureto obey
orders or directivesissuedby the chief of Police,' and specificallyGeneralorder 201, Number
26, Pafi I-B-232 relating to GeneralDuties and PersonalConduct. The chargespecifiedthe
October 20, 2005 incident with Officer White and referred to Grievant'sloud, harshvoice and
the gesturing of his handstoward her head as causingOfficer White to believe Grievant was
going to physically assaulther. Grievant was further chargedwith violating General Order
Series 1202, Number I, Part I-B-12, 'Conduct Unbecomingan Officer.' The chargespecified
that during 2005, Grievant had addressedfemale officers under his supervision in an
inappropriate manner, refened to himself as the female officers' .pimp,, and made an
inappropriatereferenceto his penis. MPD proposedto suspendGrievantfor thirty workdays."
(Awardat p. 5).
On March 30,2006, the Grievantappealedhis Notice of proposedAdverseAction. ..IIe .
. . requestedthat the casebe dismissedon its medts andfor the [MPD's] violation of the District
of columbia Police and Firefighters Disciplinary Action Procedures, section Five-1031,
commencementof corrective or AdverseAction" commonlyref€fied to as the ninety day ruIe."
(Award at p. 5).
On May 24, 2006, AssistantChief of Police Cockett issueda Final Notice of Adverse
Action. It found the "Grievant guilty of ChargeTwo, violation of GeneralOrder Series1202,
Number I, Part I-B-i2, 'conduct unbecomingan officer.' charge ong relatingto General
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Duties and PersonalConduct . . . GeneralOrder 201, Number 26, Paft I-B-23, was dismissed.
(Award at p. 5). MPD *found that the ninety day clock had begunon October21, 2005 when
Officer White notified Grievant superiorsof his allegedinappropriatebehavior. For the cited
violation, Assistant Chief Cockett proposed [that the] Griwant be suspendedfor twenty-five
workdays,pendingany written appealto the Chiefof Police." (Award at p. 5).
On June7, 2006, the Grievantappealedthe adverseaction to the Chief of Police. &
Award at p. 5). On Jme 28, 2006, the Chjef of Police deniedthe appealand amendedthe
penalty to a demotion S9g Award at p. 6). Pursuantto the parties' collective bargaining
agreement(CBA'), FOPinvokedarbitrationon behalfof the Grievant. (SeeAward at p. 6).
At Arbitration FOP assertedthat MPD 'Violated the District of Columbia Police and
Firefighters Disciplinary Action Procedures,Section Five-1031,Commencementof Conective
or AdverseAction, by servingGrievantwith the Notice of AdverseAction after ninety days of
when it 'knew or slrouldhave known of the act or occrrrence allegedlyconstitutingcause.' It
argue[d] that the latest start date for the ninety day clock is October 21, 2005, the day affer
Grievant and Officer White disagreedover the handlingof a domesticdisputeca[ and the day
Officer White spokewith Grievant'ssuperiors."(Award at p. 7).
In addition, FOP conte,nded
"that evenif the Arbitrator acc.epts. . . [MPD's] timelineof
October 31, 2005 for startingthe ninety day cloclq [MPD] fril[ed] to meetthe preponderanceof
evidencetest that Grievantis guilty of the charge,'Conduct Unbecomingan Officer.' It further
assert[ed]that the penaltyof demotion [was] inappropriatein light of mitigating circumstances,
considerationofthe DouglasFactors,randpenaltiesthe [MPD] reconnnended
prior to the appeal
to the Chiefof Police."(Awardat p. 7).
Also, FOP arguedthat the "Grievant[was] a highly rated and cornnendedmernberofthe
[MPD] with no previous disciplinary issueswho had been friends with Officer White who
brought chargesagainst him with the MPD Office of Diversity and EEO Conrpliance.[FOp]
assert[ed]that while [the] Grievant may have occasionallyused inappropriatelanguagg it was
neitherto the extentnor intent allegedby the [MPD] and occurredmostlyduring theprostitution
detail. IFOP claimed] that the complaint against Grievant stems in large measurefiom his
performanceevaluationof Officer White and his disagreementurith her over her handlingof a
domesticdisputecall." (Award at p. 7).
MPD counteredthat during calendaryear 2005 the Grievant addressedfemaleofficers
under his supervisionin an inappropriatemanner. Specifically,MPD assertedthat the "Grievant
continually derneanedOfficer J. White when she was working the prostitution detail by
addressingher with the derogatoryterms,'Ho,' 'Bitc$ and'Hussy' andcontinuallyrefemingto
himself as her 'prnp.' [MPD argued]that [the] Grievant['s] misconductwas ongoing, exhibited
in ftont of the Officer's coworkersand continuedafter Officer J. White asked[the] Grievantto
stop derneaningher." (Award at p. 6).

IDouglasv. Veterans
Administration,5MSFR313(1981).
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MPD claimed that the Grievant's conduct'Violatd MPD General Order 1202.1,
Disciplinary Proceduresand Processes,Part I-B-12, 'Conduct Unbecomingan Officer.' [MPD]
assert[ed] that [the] Grievant['s] misconduct interfered with 'the efficiency or integrity of
goveffment operations'as specifiedin the District of ColumbiaPersonnelRegulations,Chapter
16,PartI, Section1603.3."(Awardat p. 6).
In additiorq MPD contendedthat the action taken against the Grievant was timely.
Specifically,MPD arguedthat the "incidentG)Sving rise to the Notice of AdverseAction was
revealedon October 31, 2005 when a complaintwas filed against[the] Grievantwith the MPD
Office of Diversity and EEO Compliance. [Furthermore,MPD assertedthat the] Grievant was
servedthe Notice of PmposedAction on March 10, 2005which [was] within the ninety day rule
stipulated in the District of ColurnbiaPolic€ and FirefightersDisciplinary Action Procedures,
SectionFive-1031,Commencernent
of Correctiveor AdverseAction." (Awardat p. 6).
With respectto the Grievant'sdernotio4 MPD arguedthat the: (1) penaltyirnposedwas
within the guidelines specified in MPD General Order 1202.1 Disciplinary Proceduresand
Processes,Part I-B, Offensesand Penalties;and (2) Chief of Police on appealconsideredthe
Grievant'smisconductsufficientto warranthis dernotion.(SeeAward at p. 6).
In an Award issuedon September19,200'7,the Arbitrator rejectedFOP's timeliness
argumentby noting the following:
I find the [MPD] did not violate the District of ColumbiaPolice
and Firefighters Disciplinary Action Procedures. Section five1031. Conrmencementof Correctiveor AdverseAction" when it
served Grievant Notice of Adverse Action on March 10, 2006.
The Notice carne eighty-eight days, not including Saturdays,
Sundays, or legal holidays after Officer J. White filed a
discriminationcomplaintagainstGrievantwith the MPD Office of
Diversity andEEO Complianceon October3I , 2005.
The [FOP's] argumentis not persuasivethat the [MPD] knew or
should have krown of Grievantmisconducton or before October
21, 2005, the day after the disagreementbetweenOfEcer White
and Grievant. While it is reasonableto concludethe [MPD] knew
of the circumstancessurrounding Charge Number One which
specified the October 20, 2005 incident during which Grievant
confronted Officer White in an inappropriatefitanflef,rit is not
reasonableto conclude the [MPD] knew either the extent or
circumstancesof the misconduct specified in Charge Two until
Officer White's formal complaint. The [MPD], realizing the
ninety day clock had begunOctober 21,2005 when Officer White
approached Grievant's superiors about Grievant misconduct
specified in Charge One, appropriately dismissedCharge One
during the Appeal process. The "Conduct Unbecoming an
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Officer" Charge specifed distinct events and circumstances
unrelatedto ChargeOneandstandsalone.
The [FOP] argues that by Officer White speaking with other
supervisors assgned to the Fifth District about Grievant
misconductas early as July, 2005, the ninety day clock was tolled
before October 31. I agreethat Officer White spoke to others
about her problemswith Grievant,but I fail to find the specificity
to sustain tolling the clock earlier than when she filed the
complaintagainstGrievant. The eventsthat occurredduring 2005
and gaverise to ChargeTwo, "Conduct Unbecomingan Officer,"
were not reasonablyestablishedto concludethe [MPD] was either
aware or should have been aware until the October 31. 2005
complaintagainstGrievant.(Award at p. 8).
Having determinedthat MPD commencedthe adverseaction in a timely manner,the
Arbitrator focused on the merits of the case. The Arbitrator rejected FOP'S substantive
challengethat MPD did not meet its burden that the Grievantviolated General Order 1202.1.
(SeeAward at p. 8). As a result, he found that MPD had causeto disciplinethe Grievant. In
reachingthis conclusion,Arbitrator Ray stated:
With respectto the [issueofl cause,I find the [MPD] meetsthe
preponderanceof evidencetest that Grievant violated General
Order1202.1.DisciplinaryProcedures
andProcesses,
PartI-B-12.
The evidenceand testimonyin theseproceedingsclearly establish
that Grievantengagedin unprofessionaland inappropriateconduct.
The investigationpursuantto Officer White's conrplaintfound that
during 2005 Grievant addressedOfficer White and other fernale
Officers while working under his supawision on a prostitution
detail in an inappropriatemannerusing the derogatoryterms "ho"
and "hussies" on a continual and consistentbasis. In addition"
Griwant referred to himself as Officer White's "pinrp". I find no
convincing evidence to dispute those fndings. Grievant['s]
languagewas disrespectfirl,offensive,bars[ and in the caseof a
supervisor addressinga subordinatg intimidating. Grievant['s]
languagecreateda humiliatingatmospherefor Officer White.
Grievant acknowledgesthat when working the prostitution detail
he spoke inappropriatelyto femaleOfficers under his supervision.
He testified that his commentswere done in a joking mannerand
recalled the Officers laughingat the time he madethe comrnents.
He said he did not considerthe cornrnentsas offersive, although
they could be viewed as unprofessional. He arguedthe context
and environmentin which his commentswere rnadeshouldnot be
considereduncomnon and do not rise to the level of adverse
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action. The delineation between humorous and inappropriate
should not be difficult for a professionalwith over eight years
experiencewith MPD and the distinctionbetweendemeaningand
humorous even less so. It should have bee,nreadily apparentto
Grievant,had he listenedto counselby his peersand the reactiors
of his subordinatesto his derogatorycomnents, that his behavior
was exceedinglyinappropriate. Although a new Sergeantat the
time, Grievantshouldhavebeen fully awarethat as an officia! he
was expectedto serve as a role model for officers under his
supervision and noi engage in unprofessional conduct.
InvestigatorTapp found correctly when she wrote, .,It is difficult
to determinehow an officer performingher duty andbeingcalleda
'hussie/andho'is
funny."
The [FOP's] argument that until her complaint Grievant was on
fiendly terms with Officer Whjte and the complaintwas triggered
by her average performance evaluation by Griwant and his
disagreementwith her over a domestic dispute call is not
persuasive. Evidenceand testimonysuggeststhat Officer White
did participatein social eventswhere Grievantwas in attendance.
Theseevents,however,includedother departmentpersoffiel ard it
is reasonableto concludeOfficer White was not excludedand felt
secure enough with others in attefldance to participate.
Addilionally, there is no evidenceto support Grievant[.s] claim
that Officer White's complaint was prornpted by either her
perbrmanceevaluationor her disagreement
with Grievantover the
handlingof a domesticdisputeincident.(Award at pgs. B-9).
concerningFoP's mgumentthat the penaltywas too severe,Arbitrator Ray found that a
dernotion was an excessivepenafty in this case. In support of his position, he noted the
following:
In allowing for an appropriate disciplinary penalty I have
consideredmitigating as well as aggravatingcircumstances,and
am persuadedby the [FOP's] argument that the penafty of
demotion is inappropriate. I reach that decision base.don
mitigating circufiNtances,considerationof the DouglasFactorsand
the [MPD's] own penalty recommendations
prior to the appealof
the ChiefofPolice.
Grievanthasbeencorsistentlyratedby his waluators as an official
who "exceedsexpectation."In additior\ he has been commended
by the [MPD] on numerous occasions for his performanceof
duties. Witnessestestifiedto his competence,knowledgeandhard
work. Testimony establishedthat "for the most part th€ work
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atrnosphere"under Grievant supervision'lvas professional." The
sametestimony characterizedGrievant as 'toug\" "abrupt," and
as 'bomeonewho tried to do the riglt thin& but sometineswent
aboutit the wrong way."
The March 10, 2006 Notice of ProposedAdverse Action which
specified two Chargesproposed to susp€ndGrievant for thirty
workdays. On Appeal, ChargeOne was dismissed. ChargeTwo
sustained and Grievant suspension reduced to twe,nty-five
workdays. The Chief of Police deniedGrievant Final Appeal and
amendedthe penaltyto a demotion
Among the Douglas Factors,I am particularly influencedby the
'?otential for the
enrployee'srehabilitation." In light of Grievant
past work recond.,his performanceon thejob, his ability to perfurm
at or above a satisfrctory leve\ and aforerne,ntioned
mitigating
circumstancessurroundingthe offensg I am persuadedGrievant
with proper counselingand coaching can again be an effective
Sergeant.(Awardat pgs.9-10).
For the reasonsdiscussedabove,Arbitrator Ray concludedthat: (l) MpD did not violate
the ninety day rule; (2) MPD had causeto disciplinethe Grievant; and (3) the penaltyin this case
shouldbe a reducedfrom a demotionto a 30-daysuspersion (SpeAward at pgs 8 and 10).
MPD claims that the: (1) arbitrator exceededhis authority and (2) award on its frc€ is
contraryto law andpublic policy. (SccRequestat p. 2).
When a party files an artitration review request, the Board,s scope of review is
extremely narrow. specifically, the comprehensiveMerit persorurelAct ('cMpA ) authorizes
the Board to modi! or set asideanarbitrationawardin only tlree limited circumstances:
f.
2.
3.

if ithe arbitrator was without or exceededhis or her
jurisdictiort'';
if 'lhe award on its face is contrary to law and public
polic/'; or
if the award '\vas procured by fraud, collusiorl or other
similarandunlawfulmears."

D.C. Code$l-60s.02(6).
MPD assertsthat "[d]espite the overwhelmingevidenceboth of [the] Girievant's guilt
and the egregiousnessof the misconductin which he engaged Arbitrator Ray reduced the
penalty imposedagainst [the] Grievant from dernotionto a 30-day suspension."(Requestat p.
:). _laro ckims that by reducing the penahy, the Arbikator exceededhis authority.
specifically, MPD asserts that Arbitrator Ray: (l) misappliedperbnnance evaluationsas a
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mitigating frctor in reducing the penalt$ and (2) erroneouslyconsideredother proposed
penaltiesin this caseas a basisfor reducingthe Grievant'sdiscipline. (SeeRequestat pgs. 4-5).
In supportof its position"MPD arguesthe following:
In his decision,Arbitrator Ray notedthat Grievantreceivedratings
of "exceedsexpectations"
for ratingyears2003,2005and2006...
However,Arbitrator Ray frils to note that the only year for which
Grievant was evaluatedas a supervisorwas rating year 2005. It
was in that rating yearthat Grievantengagedin actstbat Arbitrator
Ray found to be unprofessionat inappropriate, disrespectful,
offorsivg harslUandintimating. SeeAward at 10. It is the same
rating year that Arbitrator Ray formd that Grievant's conduct
created "a humiliating atmosphere for Officer White.".
Arbitrator Ray failed to acknowledgethat since the investigation
establishingGrievant's sustainedand egregiousmisconductwas
not finalized until rating period 2006 . . . , it was not reflectedin
Grievant's 2005 performanceevaluation Inded due to his
danotion, 2005 was the only period during which Grievant
performedas a Sergeantand in a supervisorycategory.Griwant's
other performanceratings were for his work as an officer, where
he did not have any supervisoryresponsibilities. Thus, Arbitrator
Ray's relianceon performanceratings both as a mitigating factor
and in his corsiderationof the Douglas factors(seeAward at 10)
wasmisplaced.
In his Award, Arbitrator Ray referencesthe fact that the Pmposed
Notice of AdverseAction soughtto imposea 30-day suspension,
andthe Final Notice of AdverseAction soughtto irrpose a 25-day
suspension.
.Arbitrator Ray notes that the Chief of Police
amendedthe penaltyto a dernotion.. . Arbitrator Ray cited this as
a basisfor reducing[the] Grievant'spenalty.
Title 64. of the District of Columbia Municipal Regulations
(DCMR) $ 800 establishes
the authority of the Chief of Police. It
specifically provides that the "chief of Police
shall be
responsiblefor the proper and efficient conduct, control, and
discipline of the force." 6A DCMR $ 800.1. . . The penalties
identified in both the Pmposed and Final Notices were
recomrrendedby AssistantChief of Police ShannonCockett. . .
When the rnatterwas presentedto the then-Chiefof Police for his
consideration,he exercisedhis authorityunder6A DCMR $ 800.1.
anddeterminedthat dernotionwasthe appropriatepenafty.. . .
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Sincethe Cbief of Police is the official vestedwith the authority
over disciplineof the force, Arbitrator's Ray considerationof the
penalties proposed by Assistant Chief Cockett in mitigation
exceededhis authodty as an arbitrator. (Requestat pgs. 4-5,
emphasisin original).
Basedon the above and the Board's statutory basis for reviewing arbitration awards,
MPD contendsthat Aftitrator Ray exctseded
his authority. We disagree.
MPD is requestingthat the Award be reversedbecausethe arbitrator exceededhis
authority. One of tlte tests that the Board hasusedwhandeterminingwhether an Arbitrator has
exceededhis jurisdiction and was without authority to render an award is '\phether the Award
draws its essencefrom the collective bargainingagreernent.
" D.c. Public schoolsv. AFSCME,
District Countil20,34 DCR 361QSlipOp. No. 156at p. 5, PERBCaseNo. 86-4-05(1987).
see alsoDobbs,Inc. v. Local No. 1614,Intern. Broth. of reamsters,chauffeurs, warehousemen
and Helpersof Amertca,8l3 F.2d 85 (6rt Cir. 1gg7).The U.S. Court of Appealsfor the sixth
circuit in Michigan Family Resources,Inc. t. sewice EmployeesInternational union Local
5I7M,2 has explainedwhat it mears for an award to "draw its essence"from a collective
bargainingagreementby statingthe following standard:
'butside his authority'' by resolving a
[ 1) Did the arbitrator act
dispute not committed to arbitration?; [2] Did the arbitrator
commit fraud, have a conflict of interest or otherwise act
dishonestlyin iszuing the award?'; {alnd [3] [I]n resoti,ing any
legal or factual disputesin the case,was the arbitrator arguably
construing or app$ing the contract"? So long as the arbitrator
doesnot ofiend any of theserequirements,the requestfor judicial
intervention should be resisted even though the mbitrator made
2lnMPD andFOP/MPDLabor

Committee,4g
DCR 810,Slip Op.No. 669,pERB CaseNo. 0lA-02 (2001)' the Bomd expoundedon what is meantby 'teriving its esse.nce
from the temrsand
conditionsof the collectivebargainingagreeme,nt"
by adoptingthe u.S. court of Appeals'sixth
circuit decisionin cementDivision, National Gypsumco. v. united steelwtrkzrs of America,
AFL-AO, Local I j5, whieh explainedthe standardby statingthe following:
An arbitrationawafi,fails to deriveits essencefrom a collective
bargainingagreementwhenthe: (1) awardconflictswith the
€xpresstermsofthe agreernent;(2) awardimposesadditional
requirementsthat are not expresslyprovidedin the agreement;(3)
awardis without rationalsuppofi or caffnt be rationallyderived
from the termsofthe agreement;and(a) awardis basedon general
consideratiorsoffairness andequity,insteadofthe preciseterms
of the agreement
.'t 93 F.2d7 59,j 65 (6d'Cir. 1986).
However,the CementDivisioz standardhasbeenovErruledin Michigan Family
Resources.
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"serious,""improvidenf' or "silly'' errors in resolvingthe merits of
the dispute.
475 F.3d7 46,753 (6d'Cir. 2007).
In the presentcasg "hlothing in the record. . . suggeststhat fraud, a conflict of interest
or dishonestyinfected the arbitrator's decisionor the arbitral pmc€ss. [In addition,] no one
disputes that the collective bargaining agreementcofimitted this grievanceto arbitration or
disputesthat this arbitratorwas. . . selectedby the partiesto be eligible to resolvethis dispute.
The arbitrator,in short,was actingwithin the scopeofhis authority."Id. at 754.
That leavesthe questionof whether the arbitratorwas engagedin interpretation:Was he
'arguably construing" the collective
bargaining agreement?'"This view of the .arguably
construing' inquiry no doubt will permit only the most egregiousawardsto be vacated. But it is
a view that respectsthe parties' decisionto hire their own judge to resolvetheir disputes,a view
that respectsthe finality clausein most arbitrationagreern€,nts,
. . . (stating that 'the arbitrator
shallhave full authority to rendera decisionwhich shall be final andbindingupon both parties'),
and a view whoseimperfectionscanbe remediedby selecting[ditrerent] arbitrators." Id. at':13'754. ln the presentcase,the arbitrator's opinion has all the halknarksof interpretation He
refersto, and analyzesthe parties' positions,andat no point doeshe say anythingindicatingthat
he was doing anything other than trying to reach a good-faith interpretationof the contract.
'Neither can it be said that the
arbitrator's decisionon the merits was so untetheredfrom the
agreem€ntthat it castsdoubt on whetherhe was engagedin interpretatioq as opposedto the
implementationof his 'own brand of industrialjustice.' " Id. at 754. "An interpretationof a
contract thus could be 'so untetheredto' the termsofthe agreernent,
to borrow a phrasefrom our
Circuit Justice,Ganev, 532U.S.at 5j,2.121 S.Ct. 1724(Stevets,J., dissenting),
that it would
castdoubt on whetherthe arbitratorindeedwas orgagedin interpretation. Suchan exceptionof
course is reservedfor the rare case. For in most cases,it will sufficeto enforcethe award that
the arbitrator appearedto be engagedin intetpretatioq and if there is doubt we will presumethat
the arbitratorwas doingjust that." Id.
AJso, we have held that "[b]y agreeingto submit the settlementof [a] grievanceto
arbitration,it [is] the Arbitrator's interpretation,not the Board's, that the partieshavebargained
for;' Univercityof the District of Columbiaand (Jniwrsity of the District of ColumbiaFaculty
Association,3g DCR 9628, Slip Op. No. 32Oat p. 2, PERB CaseNo. 02-A-04 (1992). In
addition, we havefoundthat by submittinga rnatterto arbitration,'qthepartiesagreeto be bound
by the Arbitrator's interpretationof the parties' agreement.. . aswell as his evidentiaryfindings
and conclusions.. . " Id. Mormver, "[this] Board will not zubstituteits own interpretationor
that of the Agency for that of the duly designatedarbihator." District of ColumbiaDepartment
of corrections and International Brotherhoodof reamsters,Local l|nion 246, 34 DcF. 3616,
Slip Op. No. 157 at p. 3, PERB CaseNo. 87-4-02 (198?). In the presentcase,the parties
submitted their dispute to Arbitrator Ray and MPD's claim that the Arbitrator exceededhis
authority only involvesa disagreementwith the Arbitrator's findingsand conclusions.This does
not present a statutory basis for reversingthe Arbitrator's Awmd. See,District of columbia
Deparfinent of Mental Health and Psychologists(Jnion, Local 3758of the D.c. Departmentof
Mental Health, 1199 National [Jnion of Hospital and Health care Employees,American
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Federationof State,Countyand Municipal Employees,AFL-CIO (on behalf of John Bnne), Slip
Op.No. 850,PERBCaseNo.06-4'-17(2006).
We find that Arbitrator Ray was within his authorityto rescindthe Grievant'sdemotion
We have held that an arbitrator's authority is derived "ftom the parties' agreementand any
applicablestatutoryandregulatoryprovision" D.C. Deparnnentof Public WorksandAFSCME,
Local 2091,35DCR 8186,SlryOp.No. 194,PERBCaseNo. 87-A-08(1988).In addition,we
have found that an arbitrator does not exceedhis authority by exercisinghis equitablepower,
unlessit is expresslyrestrictedby the parties' collectivebargainingagreement.3See.District of
Columbia Metropolitan and Fratemal Order of Police/MetropolitdnPolice DeparhnentLabor
Committee,39DCR 6232,Slip Op.No. 282,PERBCaseNo.92-A-04(1992). Furthermore,
the SuprerneCourt held m United.Steeltwrkers of America v.
EnterpriseWheel& Car Corp. 363 U.S. 593, 597 (1960),that
arbitrators bring their *informed judgement" to bear on the
interpretation of collective bmgaining agreements,and that is
"especiallytrue when it comesto formulatingremedies."[Also,]
[t]he. . . courtshavefollowed the SupraneCourt's leadin holding
that arbitrators have implicit authority to frshion appropriate
remedies.. .(Metropolitan Police Departmentv. Publir Emphyee
RelationsBoard, D.C. Sup.Ct. No. 04 MPA 0008,at p. 6, (May

13,200s)).

In the presentcase,MPD doesnot cite any provisionin the parties' collectivebargaining
agre€rnent that limits the Arbitrator's equitable powet. Therefore, once Arbitrator Ray
concluded that MPD had cause to disciplinethe Grievant and that the penalty irrposed was
excessive,he had the authorityto determinewhat he deemedto be the appropriatepenalty.
As a secondbasisfor review, MPD claimsthat the Award on its face is contrary to law
and pubfic policy because"[d]espite the Douglas requirementdictating a responsiblebalancing
of all relevantfactors,Arbitrator Ray's decisionmakesreferenceto only one (1) frctor, and finds
It to weigh in mitigation of the penaltyimposed." (Requestat p. 7). Specifically,MpD asserts
the following:
The final factor upon which Arbitrator Ray relies in overtuming
Grievant's demotion is his confidencein Grievant's potential for
'Potential for rehabilitation' is one
rehabilitation.
of the
factorscited in the serninalcaseofDouglas . . . (Requestat p. 5).
Arbitrator Ray makes no mention of any of the other ftctors,
including:the nature and seriousness
ofthe offense;its relation to
the Grievant's supervisory duties, supervisory positiorq and
3we note that if MPD had cited a provision
of the parties' collectivebargainingagreementthat
limits the Arbitrator's equitablepower,that limitation would be enforced.
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supervisory resporsibi.lities;the fact that the misconduct was
intentional was connnitted maliciouslv. and was frequently
repeated; the Grievant's job lwel and tlpe of employment,
includinghis supervisorymle andhis contactswith the public; the
effect of the offenseupon the Grievant's ability to perform at a
satisfactorylevel and its effect upon supervisors'confidencein the
Grievant's ability to perform assignedduties, the consistencyof
the penalty with any applicable agency table of penalties; the
notoriety of the offense or its inpact upon the reputationof the
agency,and the clarity with which the Grievant was on notice of
the rules that were violated in conrrnittingthe offense, and had
beenwamed about the conduct in question. A11of thesefactors
are not only relevantto the penaltyimposedin this case,but also
constitute aggravating circumstancesjustifting the penalty of
demotion. (Requestat p. 7).
The possibility of overtuming an arbitrationdecisionon the basisof public policy is an
"extremely narrod' exceptionto the rule that reviewing b,odiesmust defer to an arbitrator's
ruling. *[T]he exceptionis designedto be narrow so as to limit potentiallyintrusive judicial
review of arbitrationawardsunderthe guiseof public pohcy." AmericanPostal WorkersIlnion,
AFL-AO v. UnitedStatesPostal Service,789F.2d l, 8 (D.C. Cir. 1986). A petitionermust
demonstiate that the arbitration award "compels" the violation of an explicit, well defined,
public policy groundedin law and or legal precedent. see. [Jnited papenwrkers Int'l unio4
AFL-crcv. Misco,lnc.,484 u.s.29(1987). Moreover,theviolationmustbe so significantthat
the law or public policy "rnandatesthat the Arbitrator arrive at a different result." MPD v.
FOP/MPDLabor Committee,47 DCR 717, Slip Op. No. 6j3 at p. 2, pERBCaseNo. 00-A-04
(2000). The petitioningparty hasthe burdento specifr "applicablelaw and definitepublic policy
that mandatesthat the Arbitrator arrive at a differentresult." 1d. Also see,Distrtct of Columbia
Public schools and American Federationof state, county nn.dMunicipal Employees,District
Council20, 34 DCR 3610,Slip Op. No. 156 at p. 6, PERBCaseNo. 86-A-05(1987). As the
court of Appeals has stated,we must 'hot be 1edastrayby our own (or anyoneelse's)concepts
of 'public policy' no matter how tempting such a course migtrt be in a particular factural
setting." Departnent of Coftectionsv Teamsters
Locat 246, SS4A.Zd 3lg, 3ZS(D.C. lggg).
In the presentcase,MPD claimsthat the Award violatespublic policy. (S!g Requestat pgs. 2
and 7). However, MPD doesnot identift a "definite public policy'' that the Award contravenes.
Therefore, MPD has failed to provide a statutory basis for reversing the Award basedon a
violation of public policy.
In addition, MPD assertsthat the Award is on its frce contmry to law. However, MpD
does not specify any 'hpplicable law" that mandatesthat the Arbitrator ative at a different
result. Instead, MPD argues that "[s]ince Arbitrator Ray did not include in his analysisa
balancingof all the relevarfiDouglas factors, his award doesnot cofiport with the holding of
Douglas, andthereforeis contraryto law." (Requestat p. 7). we believethat lvfpD's ground for
review only involvesa disagreernentwith Arbitrator Ray's application oftlrc Douglas factors,as
well as his findings and mnclusiors. MPD requeststhat we adopt its interpretationof the
Douglas factorsandthe evidencepresented.This we cannotdo.
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In atternptingto showthat the Award is contraryto law, MPD alsoarguesthat the Awmd
violates Title 64' of the District of Columbia Municipal Regulations (.DCMR")$ 800.
Specifically, MPD assertsthat "Arbitrator Ray's considetationof the penaftiesproposed by
AssistantChief Cockett in mitigation . . . ignoredthe chief of Potce's legalobligationunder 6A
DCMR $ 800.1,andassuchhis decisionwascontraryto law." (Requestat p. 5). In supportof
its position MPD statesthe following:
Title 6,4. of the District of Columbia Municipal Regulations
(DCMR) g 800 establishes
the authority of the Chief of Police. It
specifically pmvides that the "chief of Police
shatl be
responsfolefor the proper and efficient conduct, control and
discipline of the force." 6,4.DCMR $ 800.1. . . The penalties
identified in both the Proposed and Final Notices were
recommendedby AssistantChief of Police ShannonCockett. . .
Whenthe matter was presentedto the then-Chiefof Police for his
consideratioqhe exercisedhis authorityunder6.4 DCMR $ 800.1.
and determinedthat demotion was the appropriatepenalty. . . .
(Requestat p. 5, emphasisin original).
The languagecontain€din 6A DCMR $ 800.1authorizesthe Chief of Policeto discipline
police officers. However, the languagein $ 800.1doesnot statethat a penaltyimposedby the
chief of Policecannot be reversedor modified. since6A DCMR $ 800.1doesnot prohibit an
arbitrator from rwersing or rnodifuing a penalty imposedby the chief of policg we find that
MPD has not cited any specificlaw or public policy that was violatedby the Award. It is clear
that MPD's aryumentinvolvesa disagreementwith the Arbitrator's ruling. This Board hasheld
that a "disagreernent
with the arbitrator'sinterpretation. . . doesnot makethe Award contraryto
law andpublicpohcy." AFGE Local 1975andDept. of Public Works,48DCR 10955,Slip Op.
No.413 at pgs.2-3,PERBCaseNo.95-A-02
(1995).In thepresentc€se,thepartiessubmitted
their dispute to the Arbitrator. MPD's disagreementwith the Arbitrator's findings and
conclusions,is not a ground for reversingthe Arbitrator's Award. see. Metropolitan police
Departmentv. Public EmployeeeRelatintsBoard.,D.C. Sup.Ct. No. 04 MPD 0008 (May 13,
2005) and Metropolitan Police Dqpartmentv. Public EmployeeRelatioru Board, D.C. Sup. Ct.
No. 0l MPA 18 (S€ptemberl7, 2002). In conclusion,MPD has the burden to specify
"applicable law and public policy that mandatesthat the Arbitrator arrive at different results."
MPD and FOP/MPDLabor Committee,4T
DCR7I7, Slip Op. No. 633 at p. 2, pERB CaseNo.
00-4.-04(2000). In the presentcasq MPD failedto do so.
In view of the above,we find that there is no merit to MpD's arguments.Moreover,we
believe that the Arbitrator Ray's conclusionsare basedon a thorough analysisofthe record, and
carurot be said to be clearly erroneousor contrary to law or public policy. Therefore, no
statutorybasisexistsfor settingasidethe Award.
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ORDER
IT IS IIEREBY ORDERED THAT:
l.

The District of ColunrbiaM€tropolitanPolice Department'sArbitration Review Request
is d€nied.

2.

Pursuantto Board Rule 559.1,this DecisionandOrderis final upon issuance.

BY ORDEROF THE PUBLICEMPLOYEERELATIONSBOARD
Washingto4D.C.
July12, 2010
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