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Government of the District of Columbia
Public Employee Relations Board
____________________________________
)
In the Matter of:
)
)
Candi Peterson,
)
)
PERB Case Nos. 12-S-01
Complainant,
)
)
Opinion No. 1596
v.
)
)
Washington Teachers’ Union, Local 6
)
)
Respondent.
)
___________________________________ )
DECISION AND ORDER
This matter is before the Public Employee Relations Board (“PERB”) following the
reversal and remand of an earlier PERB decision by the Superior Court of the District of
Columbia.
I.

Statement of the Case

On December 2, 2011, Candi Peterson, (“Peterson”) filed a standards of conduct
complaint (“Complaint”) with the Public Employee Relations Board (“PERB”). The Complaint
alleges that Peterson is an employee of the D.C. Public Schools and a member of the Washington
Teachers’ Union, Local 6 (“Union”). The Complaint alleges that she was elected general vice
president of the Union and took office December 1, 2010. On July 26, 2011, Nathan Saunders,
the president of the Union, gave Peterson a letter stating that she had been removed from the
Union’s payroll for failure to perform her duties.1
Without informing Peterson, Saunders scheduled a special meeting of the Union’s
Executive Board on August 4, 2011.2 At the August 4, 2011 meeting, the Executive Board
adopted a resolution which stated:
GVP Peterson’s status is restricted in the performance of her duties
and obligations as the WTU GVP for a period of six months from
the date of the adoption of this resolution, as stated below, at which
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time a review by the Executive Board will take this matter under
review.
A. GVP Peterson shall retain her title as General Vice President;
B. GVP Peterson shall have no supervisory authority over field
representatives or other employees;
C. GVP Peterson shall immediately resume her normal work
schedule and;
D. WTU shall not continue to pay the additional compensation for
the duties of General Vice President. . . .3
Peterson alleges that the Union terminated her compensation and responsibilities as
general vice president of the Union in violation of the Union’s constitution, its by-laws, and D.C.
Official Code § 1-617.03(a)(1). The Union filed an answer and moved to dismiss the Complaint
on the ground that it was not filed within 120 days from the date the alleged violation(s) occurred
as required by Rule 544.4.
PERB found that the alleged standards of conduct violation occurred July 26, 2011, when
Saunders hand delivered to Peterson a letter removing her from the Union payroll. Because the
Complaint was filed more than 120 days after July 26, 2011, PERB granted the Union’s motion
to dismiss the Complaint on the ground that it was not filed within the time allowed by PERB
Rule 544.4.4
Peterson moved for reconsideration, arguing that Saunders had no authority to discipline
her on July 26, 2011. Peterson asserted that her cause of action did not arise until the Executive
Board adopted its resolution on August 4, 2011. PERB denied Peterson’s motion for
reconsideration, stating that it was based on a “mere disagreement” with PERB’s decision.5
On review, the Superior Court found that PERB’s decision erroneously disregarded
disputes in the record as to the timeliness issue, in particular, whether Saunders had authority to
discipline Peterson as he purported to do in the July 26 letter and whether he or the Union
actually implemented the discipline announced in the letter. The court remanded the case to
PERB for an evidentiary hearing pursuant to the terms of its order.6
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In accordance with the court’s order, PERB vacated its prior decisions and referred this
matter to a Hearing Examiner to develop a factual record and make appropriate
recommendations.7
The Hearing Examiner conducted an evidentiary hearing December 3, 2015. In a Report
and Recommendations (“Report”) submitted to PERB, the Hearing Examiner set forth the issues,
made findings of fact, analyzed the issues, and reached conclusions of law. The Report is
attached hereto and incorporated herein. The facts of the case are well stated in the Report and
will not be repeated in detail here. To the extent the facts are relevant to our ruling, they are
discussed below.
The Hearing Examiner found that the Complaint was timely.8 He found that the Union’s
membership elected Peterson as the Union’s general vice president and that she took office
December 1, 2010.9 The Union’s officers are elected every three years.10 The Hearing Examiner
found that Peterson showed by a preponderance of the evidence that the Union violated its
constitution and by-laws by suspending her pay and refusing to permit her to perform her duties
as general vice president of the Union. He concluded that by this conduct the Union violated
D.C. Official Code § 1-617.03(a)(1).11
The Hearing Examiner recommended that PERB order the Union to (1) cease and desist
from violating the Comprehensive Merit Personnel Act (“CMPA”); (2) cease and desist from
failing to adopt, subscribe, or comply with the standards of conduct prescribed by the CMPA; (3)
rescind both the action of the Union’s president on July 26, 2011, removing Peterson from her
official duties and the Union’s payroll and the disciplinary resolution of its Executive Board
adopted August 4, 2011, against Peterson, and reinstate her as the Union’s general vice
president; (4) make Peterson whole for any loss of pay and benefits she might have suffered as a
result of the Executive Board’s action on August 4 and the Union’s termination of her leave of
absence from her employment with the D.C. Public Schools; and (5) in accordance with the
federal Back Pay Act12 reimburse Peterson for her attorneys’ fees.13
On February 26, 2016, the Union timely filed Exceptions to the Hearing Examiner’s
Report. Peterson timely filed her Opposition to those exceptions. The Complaint, the Report,
and the Union’s Exceptions are before PERB for disposition.
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II.

Discussion

In its Exceptions, the Union objects to the Hearing Examiner’s findings that the
Complaint was timely and was not barred by res judicata as well as to “a number of other
unsupported conclusions” allegedly rebutted in the Union’s post-hearing brief. As the Union
does not apprise us of what those other conclusions might be, the only issues properly raised in
the Exceptions are the Hearing Examiner’s findings on timeliness and res judicata. PERB has
reviewed the entire record in this matter including the issues raised by the Union in its
Exceptions and, to the extent consistent herewith, concurs with the Hearing Examiner’s Report.
A.

Timeliness

The Complaint alleges that the Union violated the standards of conduct prescribed by the
CMPA by doing the following:
A.
Conducting an Executive Board meeting without
appropriate notice to all members of the Executive Board;
B.
Failing to give General Vice President Peterson adequate
notice that a discipline resolution would be on the agenda and
depriving her of any opportunity to respond to the allegations
against her. . . ;
C.
Denying General Vice President Peterson due process by
permitting President Saunders to charge her with misconduct and
to vote on the Resolution finding her guilty of such misconduct
and imposing a penalty for the same;
D.
Disciplining her for violating the WTU Constitution and
By-Laws without following the provisions of Article III governing
the official filing of charges against members;
E.
Refusing to permit her to perform the duties specified in the
By-Laws for her position without the filing of formal charges
against her and without an opportunity to respond; and
F.
Reducing her gross salary in the mid-term of her office to
punish her for alleged misconduct;
G.
Disenfranchising the voting members of the WTU who
elected Ms. Peterson to her position.14
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The Hearing Examiner found “that Ms. Peterson’s cause of action arose on August 4,
when the WTU’s Executive Board promulgated its resolution disciplining General Vice
President Candi Peterson, which President Saunders effectuated on September 19 by returning
her to DCPS.”15 As the Complaint was filed December 2, 2011, the Hearing Examiner found
that the Complaint “was timely filed, well before the expiration of the 120 day period of
limitation imposed by PERB Rule 544.4.”16
In excepting to this finding, the Union points to the immediate consequences of the July
26 letter cutting Peterson’s salary.17 The immediate consequences make the case untimely
because, the Union asserts, “the D.C. Superior Court ruled in this case that ‘if Saunders . . .
implemented the purported discipline’ on July 26, 2011, then Peterson’s claim would be
untimely.”18
The Superior Court said something very different, however. The court said that if
Saunders implemented the discipline that the July 26 letter purported to impose, then that letter,
even if it was ultra vires, “could nevertheless constitute an adverse claim that triggers the
limitations period.”19 The court said that if Saunders either had the authority to discipline
Peterson or actually implemented the discipline despite a lack of authority, then a cause of action
could have accrued July 26. But if he neither had authority nor implemented the discipline, then
no cause of action could accrue until August 4.20 The court indicated that a separate adverse
action took place on August 4. The Union’s Executive Board found additional offenses by
Peterson that occurred after July 26. It imposed on Peterson different disciplinary measures and
additional requirements.21 Further, the court stated that “Ms. Peterson’s Complaint plainly
asserts that the adverse action at issue is the August 4 Resolution, as implemented by the
Executive Board separate and apart from Mr. Saunders’ empty threat of disciplinary action in the
July 26 Letter.”22
The Hearing Examiner’s findings are consistent with the Court’s observations. He found
that neither the president nor the Executive Board had authority to discipline Peterson, and he
found that the sanctions imposed by the Executive Board’s August 4 resolution were different in
character and in stringency than those stated in Saunders’s July 26 letter.23 While Saunders had
told Peterson “you will not be paid until you meet with me and this situation is rectified,”24 the
punishment imposed on August 4 was unconditional. “[T]he Executive Board’s edict,” the
Hearing Examiner wrote, “did not provide Ms. Peterson any leeway to escape the discipline
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imposed.”25 In addition, he found that the discipline imposed on August 4 was substantially
harsher than the discipline imposed July 26. The Hearing Examiner found that Saunders
implemented the discipline September 19, 2011, the date on which he ended Peterson’s leave of
absence from the D.C. Public Schools.26 Based on the foregoing, the Hearing Examiner found
that Peterson’s cause of action arose August 4 and her Complaint was timely filed less than 120
days later.27
As the Superior Court observed, the Complaint alleges that a standards of conduct
violation occurred August 4.28 Thus, the Complaint was filed within 120 days “from the date the
alleged violation(s) occurred” as provided in Rule 544.4. Peterson’s timely filing concerning the
August 4 violation does not become untimely because she might also have had a cause of action
for events that occurred July 26, 2011, if had she filed a complaint within 120 days of that date.
A complaint untimely as to one action taken against a complainant may be timely as to another
taken at a later stage of proceedings against the complainant.29 The Hearing Examiner’s finding
that the Complaint was timely as it was filed within 120 days of August 4, 2011, is reasonable,
supported by the record, and consistent with PERB’s precedent.
One of the Hearing Examiner’s recommendations, however, is not consistent with these
findings. Although the Hearing Examiner found that the cause of action arose August 4, he
recommended that PERB order the Union to rescind not only the August 4 resolution but also the
Union president’s July 26 action removing Peterson as general vice president from her official
duties and from the payroll.30 As there is no finding that a cause of action arose July 26 and was
timely presented to PERB, we do not adopt the latter recommendation.
B.

Claim Preclusion
1.

Hearing Examiner’s Report and Recommendations

The Hearing Examiner took notice of an arbitration between the parties to this case on a
related contractual issue. The compensation agreement for Peterson adopted by the Executive
Board (“Agreement”) provides, “Any disputes concerning compensation shall be arbitrable using
the American Arbitration Association.”31 Peterson filed a demand for arbitration with the
American Arbitration Association the same day she filed the instant complaint. Peterson alleged
that the Union violated the Agreement, and the Arbitrator agreed. The Arbitrator awarded
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Peterson $71,065.82, the total amount he determined that she lost from July 26, 2011, to the date
of the trial of the arbitration, which took place August 24 and 30, 2012.32
The Hearing Examiner stated, “It is well settled that an arbitration award is conclusive
not only as to the substance of the grievance but also as to underlying material issues resolved
along with the grievance. Elkouri & Elkouri, How Arbitration Works, Sixth Edition, 2003, at pp.
577-78.”33 The Union objects that the Hearing Examiner treats the award as conclusive of the
material issues but not of the substance of the grievance. The Hearing Examiner concurred with
the Arbitrator’s finding that neither Saunders nor the Executive Board had authority for the
actions they took against Peterson.34 But he did not find that Peterson’s claim in this matter was
res judicata as a result of the Award:
Ms. Peterson in the instant proceeding is seeking relief under a
remedial statute governing the Union’s treatment of individual
members such as the Complainant. General Vice President
Peterson[’s] Complain[t] seeks a remedy that extends beyond her
pecuniary loss covered in the arbitration award. Accordingly, I
find that the instant case is not barred by the doctrine of res
judicata.35
In the Union’s view, this conclusion of the Hearing Examiner contradicts his finding that
the Award establishes critical facts. “Either the arbitration award has a preclusive effect, or it
does not,” the Union argues.36 The Union contends that the Award precludes Peterson’s claim
for the relief she seeks in the present case—lost compensation from 2012 to 2013—because she
could have sought that relief in the arbitration, as the Superior Court held in a third case that
Peterson brought against the Union.37
!

!
The doctrine of res judicata or claim preclusion prevents relitigation of the same claim
between the same parties. It bars not only claims that were raised in the first action but also
claims arising out of the same transaction that could have been raised in the first action.38

The Hearing Examiner seems to be saying that the claims in the arbitration and in the
instant case are not the same because the instant case is brought under the CMPA, which affords
Peterson remedies “beyond her pecuniary loss covered in the arbitration award.” His
recommendations include remedies beyond her pecuniary loss, i.e., cease and desist orders,
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rescission of adverse actions, and reinstatement. However, he also recommends a remedy for
Peterson’s pecuniary loss already covered in the award:
WTU shall make Candi Peterson whole for any loss of pay and
benefits she may have suffered as a result of WTU’s Executive
Board’s action on August 4, and WTU’s termination of her leave
of absence from her employment at the District of Columbia Public
Schools effective September 19, 2011.39
As the Union correctly points out, “the fact that Peterson is now suing under a statute
rather than a contract, may allow her to seek various forms of statutory relief not available under
her already-litigated contract claim—but does not help her recover compensation that arises
solely under a contract, and which she could have sought in prior litigation.”40 The duplication
under the CMPA of a remedy already awarded under the Agreement is at odds with the principle
“that damages for the same injury may be recovered only once, even though recoverable under
two theories or for two wrongs, for a plaintiff is not entitled to be made more than whole unless
punitive damages are warranted.”41
2.

Prospective Wages

Peterson’s position seems to be that she has not been made whole because the Arbitrator
awarded her compensation for her lost pay only up to the date of the arbitration hearing and did
not award her prospective wages, specifically, the wages that she would have earned after the
date of the hearing. Peterson contends that she should be made whole by being paid damages of
$51,000 per annum from the start of the arbitration proceeding (August 24, 2012) to the end of
her term (July 31, 2013).42
Peterson claims that the Agreement did not authorize the Arbitrator to award prospective
wages. Because arbitrators only have the authority that the parties agree to give them, res
judicata does not apply to arbitrations generally and does not apply to this arbitration in
particular. Peterson contends that jurisprudence on the preclusive effect of the judgments of
courts is inapposite to arbitrations.
The D.C. Court of Appeals, however, has recognized that a final arbitration award is res
judicata in a subsequent action involving the same parties and facts, adding that an arbitration
award is final if it shows an intention to resolve the issues submitted and has been confirmed by
the Superior Court.43 Both elements of finality are present here. The Arbitrator stated that his
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award resolved all claims and counterclaims of Peterson and the Union except attorneys’ fees
and costs,44 which he awarded separately.45 The Superior Court confirmed the Award.46
The principles defining res judicata address Peterson’s objection that the jurisdiction of
an arbitrator is limited to what the parties agree to submit to him, making res judicata
inapplicable. Limited jurisdiction is not unique to arbitrators. The Second Restatement of
Judgments says that claim preclusion does not extinguish a claim in a second action for a remedy
that was not available in the first action because of limitations on the subject matter jurisdiction
of the court.47 This is a specific application of the general principle that claim preclusion bars
relitigation not only of claims that were previously raised but also of claims arising out of the
same transaction that could have been raised.48
Peterson quotes from paragraph 12 of the Agreement in support of her contention that the
parties did not agree to arbitrate any issue involving prospective wages.49 Paragraph 12 states,
“Non-payment of compensation will accrue as a WTU liability and is not waived. Non-payment
of compensation shall create a priority wage lien due in full at the end of Peterson’[s] term.”50 In
addition, Peterson argues that she could not have raised a claim for prospective wages because
such a claim was not ripe.51 Neither of those two arguments leads to the conclusion that a claim
for prospective wages could not have been presented to the Arbitrator.
First, the parties agreed in paragraph 8 of the Agreement that “[a]ny disputes concerning
compensation shall be arbitrable using the American Arbitration Association.”52 Agreeing with
Peterson, who had argued in her pre-hearing memorandum that “any disputes concerning
compensation” should be broadly construed,53 the Arbitrator emphatically stated, “The
arbitration broadly covers ‘any disputes concerning compensation.’ The operative word is
‘any.’”54 He did not say that paragraph 12 makes an exception to the Agreement’s broad
coverage of any disputes concerning compensation. Nothing in the text of paragraph 12 suggests
that it does. It may also be noted that the claim Peterson submitted to the Arbitrator was no
narrower than the claim she submitted to PERB. In her Statement of Claim she requested that
the Arbitrator “[d]irect the WTU to pay General Vice President Peterson the salary and benefits
unlawfully withheld from her under the Compensation Resolution, with interest.”55 The wording
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of her request to PERB is identical except for the omission of the words “under the
Compensation Resolution.”56
Second, a claim for prospective wages would have been ripe at the arbitration. The
measure of an employee’s damages in an action against his employer for breach of an
employment agreement includes the compensation that would have been paid to the employee
during the remainder of the term of employment discounted to present value and reduced by any
income the employee received in a substitute job.57
The Arbitrator did not say that a claim for prospective wages was unripe or beyond his
authority. He said that his award “resolves all claims and counterclaims submitted by Peterson
and the WTU to arbitration except Peterson’s pending claim for attorneys’ fees and costs.”58
The adjudication of a claim for identical relief arising out of the same transaction
precludes Peterson from recovering on that claim again in this forum.
C.

Restoration of Powers and Duties Established for the General Vice President

The Hearing Examiner recommended that Peterson be reinstated as the Union’s general
vice president.59 Peterson did not request that PERB order her reinstatement, and such a request
would be moot at this time anyway because, as Peterson acknowledges, her term ended in
2013.60 Peterson requested that PERB direct the Union “to restore the full range of duties and
powers established for the General Vice President in the WTU Constitution and By-Laws.”61 An
order that the Union adhere to the provisions of the Union’s constitution and by-laws concerning
the full range of duties and powers established therein for the office of general vice president is
an appropriate remedy for the Union’s violation.
D.

The Back Pay Act

The Hearing Examiner also recommended that PERB order the Union to reimburse
Peterson for her attorneys’ fees in accordance with the Federal Back Pay Act (“the Act”). The
Act provides in pertinent part:
An employee of an agency who, on the basis of a timely appeal or
an administrative determination (including a decision relating to an
unfair labor practice or a grievance) is found by appropriate
authority under applicable law, rule, regulation, or collective
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bargaining agreement, to have been affected by an unjustified or
unwarranted personnel action which has resulted in the withdrawal
or reduction of all or part of the pay, allowances, or differentials of
the employee-(A) is entitled, on correction of the personnel action, to receive for
the period for which the personnel action was in effect . . .
(ii) reasonable attorney fees related to the personnel action. . . .62
Peterson is not entitled to attorneys’ fees pursuant to the Act. The Act defines “agency”
to include the government of the District of Columbia.63 It does not define “agency” to include a
labor union. Peterson was not an employee of an agency for purposes of the Act and for
purposes of this action because as general vice president of the Union she was not engaged in the
performance of a function of the District government or subject to the supervision of an
appointing authority of the District government.64
III.

Conclusion

For the reasons set forth above, we do not accept the Hearing Examiner’s
recommendations that PERB order the Union to rescind the actions of July 26, 2011, to make
Peterson whole for any loss of pay and benefits, to reinstate her as general vice president, or to
reimburse her for her attorneys’ fees in this case. Pursuant to D.C. Official Code § 1-605.2(9)
and Board Rule 544.14, PERB has reviewed the findings, conclusions, and recommendations of
the Hearing Examiner and finds them, in all other respects, to be reasonable, persuasive and
supported by the record. We therefore adopt the Hearing Examiner’s recommendations to the
extent consistent with this Decision and Order.
ORDER
IT IS HEREBY ORDERED THAT:
1.

Complainant’s Standards of Conduct Complaint is granted.

2.

The Union and its officers and agents shall cease and desist from violating D.C.
Code § 1-617.03(a)(1) by denying fair and equal treatment under the governing
rules of the Union and fair process in disciplinary proceedings to the Complainant
and to other members of the Union by bringing disciplinary charges against them,
removing them from membership in the Union, or from elective office in the
Union, or by terminating their pay and benefits as elective officers of the Union
without complying with the Union’s constitution and by-laws, or by otherwise
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violating the CMPA’s standards of conduct for labor organizations as codified in
D.C. Official Code 1-617.03(a)(1).
3.

The Union and its officers and agents shall cease and desist from failing to adopt,
subscribe, or comply with the standards of conduct for labor organizations
prescribed under the CMPA in any like or related manner.

4.

The Union shall immediately rescind the disciplinary resolution of its Executive
Board adopted on August 4, 2011, against Peterson.

6.

The Union shall adhere to the provisions of the Union’s current constitution and
by-laws concerning the full range of duties and powers established therein for the
general vice president.

7.

The Union shall conspicuously post a notice that the Board will furnish to the
Union. The notice shall be posted where the Union’s notices to its members are
normally posted. The notice shall be posted within ten (10) days from
Respondent’s receipt of the notice and shall remain posted for thirty (30)
consecutive days.

8.

The Union shall notify PERB, in writing, within fourteen (14) days from the
issuance of this Decision and Order that this Order has been complied with and
that the notice has been posted as ordered.

9.

Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARD
Washington, D.C.
October 20, 2016

CERTIFICATE OF SERVICE
This is to certify that the attached Decision and Order with attachment in PERB Case No.
12-S-01 was transmitted via File & ServeXpress to the following parties on this the 10th day of
November 2016.
Charles E. Wagner
Wagner & Associates
P.O. Box 1472
Silver Spring, Maryland 20911
Lee W. Jackson
Daniel M. Rosenthal
James & Hoffman, P.C.
1130 Connecticut Avenue, NW, Suite 950
Washington, DC 20036
/s/ Najibah Almahdi
Program Analyst

VIA FILE & SERVEXPRESS

VIA FILE & SERVEXPRESS

