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Labor Organization. )

In the matter of:
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v.

American Federation of State, County and
Municipal Employees, Local 2743,
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and
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1An individual who files a decertification petition is reforred to as a "petitioner" while one filing an
unfair labor practico complaint is identified as a "complainant". A rmion namd in a docertification rnatter
is referred to as a "labor organization, " A party accused of committing an unfrir labor prac{ice or
violating rhe standards of conduct for a labor organization is designated as a "respondeirt." Vaxta[ Zenian
is the sole Complainant in the unfair labor practice ("ULP') case. Tho Deparfin€mt of Insurance, Securities
and Banking and the American Federation of Sta&, County and Munioipal Employees, Loral 21,43 , Na
both named as respondents in the ULP case.
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DECISTON AND I}IRTCTION OF ELECTION

I. Introduction

On July 31, 2003, Vartan Zeniarq Karen Moore and Yvette Alexander ('Petitioners"), filed
a "Petition for Decertification," requesting that the Public Employee Relations Board ("Board')
decertify the American Federation of State, County and Municipal Employees, Loaal 2743
('Respondent," "Union"" "AFSCME" or "Local 2743") as the exclusive bargaining unit
representative for a group of employees employed'by the District of Columbia Department of
lnsurance, Securities and Banking (.'DISB" or "Agency") described as follows:

Professional and non-professional employees at DISR '? excluding
attorneys, members of the office of the controller" mamgement
executives, confidential employeeg supervisors or any employee
€nqaged in personnel work in other than a purely clerical capacity.
(Petition at p. 2),

The Petitioners assert that Local 2743 and the DISB were parties to a collective baxgaining
agreement that expired on September 3 0, 2003 . The Petitioners state tlrat there are 62 employees
in the bargaining unit at DISB, Also, the Petitioners submitted documentation to tle Board in
support of their assertion that over thirty percent (30% ) ofthe employees in the current unit no
longer wish to be represented by Local 2743.

The Petitioners contend that the employees ofDISB have no community ofinterest with those
employees who Local 2743 was certified to represetrt at the District of Columbia Department of
Consumer aad Regulatory Atrairs ("DCRA"). Specifically, the P*itioners claim that they have no
community of interest with DCRA employees with regard to their location, the managernent
persormel, working conditions ard professional interests. The Petitioners assert that employees at
DCRA make up the bulk ofthe membership oflocal 2743.

A hearing was held in this matter. The Hearing Examiner bifurcated tle decertification oase
and the unfair labor practice case. She issued a Report and Recommendation ('R&R ')

recommending that the Board direct an election in this matter. The Petition for Decertification is
before the Board for disposition. (The unfair labor practice complaint is addressed in Slip Op. No.
890 )

2The acronyn "DISR" refers to the Depaffnent oflnsuranca and Securities Regulation. This will be
explained in section '1I. Procedural Background . . .", see, also r 3.
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tr. Procedural Background and Positions ofthe parties

AFSCME, Local2743 was fust certified in 1984 as the exclusive bargaining representative
for a unit of employees in various divisions ofthe District of Columbia Departmurt of Consumer and
Regulatory Affairs ("DCRA"). The certified unit included employees in various divisions ofDCRA
including the Insurance Administration.3 The Petitioners assert that, as a rezult of several re-
organizations, tle Insurance Administration unit at DCRA no longer exits. specifically, in l99z the
Department oflnsurance and Securities Regulation ( DISR') was oreated as an independent ag€n€y
and the Petitioners became part of DISR. In 2004,'there was another re-organization and DISR
becametleDepartrnent oflnsurance, Securities and Banking ('DISB"). ThePetitioners contefld that
the employees currently at DISB have no community of interest with employees who are currently
employed at DCRA.

The Petitioners contend that: (1) the unit certified in PERB case No. 84-R-03 consisting of
employees in the Inzurance Bureau no longer exists; (2) mernbers who work in the Securities Bureau
were not included in the original certificatioq (3) DCRA is funded rhrough an appropriated budget
and is subject to the eoonomic conditions of the D c. govemment [wtrile] DISR is funded through
a trust and generates money for the D.c. government's generat fund;a (4) the petitioners' needs with
respect to issues pertaining to budget cuts aad hiring freezes are not in line with those of the
employees at DCRIq (5) the Respondent no longer represents the needs of District of Columbia
Department oflnsurance and Securities Regulation's employees; (6) I-ocat2743 nalonger represents
the needs of DISR's employees; and (7) their concerns have continually gone unanswered by the

l

The Board cert'rfied AFSCME, Ircal 2743 as the exclusive bargaining representative ofthe following
ufit:

All employees in the following organization conpononts ofthe District of
Columbia Departnent of Consumor and Regulatory Aftns [DCRA]:
Occupational and Professional Licensure Adminigratim; Insurance
Administration; Businoss Regulation Adninistration; Office of
Administmtion and Ivlanagement; and Office of Compliance, o<cluding
hanagemont official, supervisors, confidential ernployees, any omployees
engaged in personnel work in dler than purely clerical capacity and
employees €nCaCed in afuiinist ring tho provisions of Tifle XVII of the
District of Columbia Comprohensive Merit Personnel Act of 1978,'
(emphasis added).

AFSCME, Council20, Local2743 andD.c. Deparment ofconsumer andRegulatory Afairs,31DCR5l40,
Slip Op. No. 89, PERB Caso No. 84-R-03 (19S4).

uThe Petitioners reference DISR and DISB interchangeably in tleir arguments, See n. 1.
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Union and their needs have continually been igrrored, including but not limited to grievance cases
taking two years to be heard. The Petitioners further assert that DISR employees filed charges
against the Union's Executive Director George lohnson regarding the misuse of union funds and
misrepresentation of their unit. According to the Petitioners, the Union's judicial panel found him
not guilty, disregarding overwhelming evidence to the contrary. (See Petition at pgs. I-2).

In its Response to the Petition for Decertification, the Union countered that the Petitioners
did not present a thirty percent (3 0%) showing ofinterest and that there is a "cotrtract baf' preventing
the filing of the petition. Further, on December 30,2003, the Petitioners filed a document styled:
"PERB Order the Following: (l) DISR/DISB Work Place WaVIs Not Certified As.Exclusive
Represented (sic) By AFSCME Local2743; (2) AFSCME Stop Collecting Membership Duesffees
FTonDISB; and(3) AFSCMERefundAllDuesffeesCollectedFromDISR/DISB SinceMay 1997;'
Subsequently, Vartan Zenian filed an unfair labor practice complaint ('Complaint") which raised
allegations similar to those raised in the Petition for Decertification.

The Board's Executive Director issued a "Notice ofDecertification ofUnit and Unfair Labor
Practice Hearing," scheduling a hearing for November 12,2004. On October 19,2004, the Union
filed a "Motion to Dismiss and to Postpone Hearing Pending a Decision on this Motion" ("Motion").
The Petitioners filed their Opposition to the Motion on November 8, 2004. On Novemb er 9,20O4,
the Hearing Examiner issued an Order denying the Motion and directed the parties to present
arguments concerning the Petition for Decertification at the November 12, 2004 hearing.

The Petitioners had initially claimed that the bargaining unit which they seek to decertify was
a certified unit. However, at the November 12, 2OO4 proceeding, they changed their position and
asserted that the certified unit was abolished in 1996. They maintained that the prior certification
could not have included DISR or DISB employees because the Insurance Administration at DCRA
was abolished in 1996 and DISR was created as a separate and distinct entity. Therefore, the
Petitioners took the position that the bargaining unit at DISR and DISB was never certified.

The Union countered that the Petitioners could not seek decertification if they claimed that
the Union was not certified. In the alternative, the Union argued that if the Union was properly
certified, a contract bar prevented the Petitioners from filing a petition. Consistent with this
argument, the Union noted that DISB has continually recognized AFSCME, Local 2743 as the
exclusive bargaining agent of tlrc employees. The Union further argued that the Petitioners did not
meet their burden of proof in this matter. In addition, the Union informed the Hearing Examiner that
the Petitioners had filed an unfair labor practice complaint on July 9, 2004 which raised allegations
similar to those in the decertification petition.

On February 1, 2005, the Hearing Examiner determined that an evidentiary hearing was
needed in order to make a recommendation to the Board on tle issue ofdecertification. She also
directed the parties to show good cause why the decertification petition and the unfair labor practice
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complaint should not be consolidated. The Union objected. The Petitioners and the Agency did not
object to the consolidation. On March 7, 2005, the Hearing Examiner consolidated the two matters
and scheduled an evidentiary hearing. The parties then entered into mediation for an extended period
of time. When mediation did not prove successful, the matters were referred back to the Hearing
Examiner. A hearing was held on February 2,2006. The Mr. Zenian did not attend the February
2, 2006 hearing and tle hearing was held in his absence,s

m. Hearing Examiner's Report and Recommendation

In her Report and Recommendation, the Hearing Examiner forrmrlated the issues as follows:

A. Is the Petition for Decertification of AFSCME, Local 2743 as the
exclusive bargaining representative of DISB employees a cogrizable
claim? Ifso, what relie{ ifany, should be granted?

B. Should a decision on the unfair labor practice charges be rendered at
this time?

(See R&R at p. 4).

A. DecertilicationPetition:

The Hearing Examiner found that AFSCME was originally certified by the Board to represent
a group of employees in the lnsurance Department of the D.C. Departmerf of Consumer and
Regulatory Afiairs ('DCRA") in 1984.6 (R&R at p 9). In 1997, the Insurance Department was
removed from DCRA and placed in DISR. DISRwas abolished in June 2004 and DISB was created.

5Mr. Zenian did not appear at the heanng. The Hearing Exarninor issued a report and recommendation
tn tho decortification case; vacated lle portion ofher prwious Order which consolidated the two mattsrs;
and issued an Order dirccting Mr. Zenian to show cause why ho did not appear at tho February 2, 2006
hearirg. On September 29, 2006, the Union filed a "Request for Leave to File au Intedocutory Appeal".
In Slip Op. No. 832 the Board deried the Union's Request for l,eave to File an Interlocutory Appeal.

6Pursuara to Board Rule 502.1, a labor organization seeking recognition for a unit oferrployees must
comply with the tlirty percent (307o) requirement for a "showing of interost" as well as other requiroments
set fodh in the Board's des. once the Board determines that the proposed unit is appropriac, the Board
conducts an elootion. If a majority of the employees in the proposed unit elect to be representd the Board
certifies the labor organization as the exclusive bargaining ropresontativo oftho omploy'ees. Here, the
certifled bargaining unit roprosented by lacar 2743 at DCRA is descriH fi AFSCME, council 20, Local
2743 and D.C. Department oJ Consumer and Regulator.y ffiirs,3 t DCR 5140, Slip Op. No. S9, PERB
Case No. 84-R-03 (1984). See n. 3. above.
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However, neither the Agency nor AFSCME filed a petition for unit modification with the Board.T
Thereforq AFSCME was "never formally certified" as the exclusive bargaining representative with
regard to any ofthe tlree departments at DISB: Insurance, Banking and Securities. (See R&R at
p. 9). The Hearing Examiner noted that *If AFSCME is not the certified representative, il may still
maintain its relationship with [the] Agency and bargaining unit workers provided that it is
recognized. " (R&R at p. 10).

Board Rule 505. I allows employees to file a decertification petition.s AFSCME claimed that
it could not be decetified as tie exclusive represerfiative of the bargaining unit if it was never
propedy ceilified. The Hearing Examiner stated that "Board Rules 505.1 and 505.2 do not require
tfiat the exclusive representative be certified n order to be the subject ofa decertifcation petition.
Instead, the Board provides that a recognized representative may also go through the same
decertification proc€ss as a certified iepresentative."e (R&R at p. 9). Therefore, the Hearing
Examiner determined that employee sina"recognized' bargaining unit may petition to decertify their
recognized rcpreser ative even if it was flever properly certified.

Next, the Hearing Examiner considered whether AFSCME was the recognized representative
ofthe Petitioners. The Hearing Examiner determined that: (1) the DISB collects dues and bargains
with AFSCME; (2) the DISB has represented to employees that DISB is a "closed-shop" with
AFSCME as the exclusive representative; (3) AFSCME accepts the dues and represents employees;
(4) the Petitioners pay dueg participate in Union activities, and serve as Union officers; (5) the DISB
and AFSCME have negotiated collective bargaining agreements; (6) AFSCME has continued to be
the recognized exclusive bargaining rqrresentative for more than 20 years, despite the moves from
DCRA and then DISR to DISB . Based on the above, the Hearing Examiner found that all the parties,
i.e., bargaining unit members, Agency, and the Unio4 continued to treat AFSCME as the certified
representative ofbargaining unit employees. (See R&R at pgs. 10-1 l). Furthermore, the Hearing
Examiner determined thet the fact that the Union and the agencies did not take the necessary action
to request that the Board modify the unit does not negate the fact that Union continued to be the

'Board Rule 504.l(a) provides that a petition for unit modification may bo fited with the Board "[t]o
reflec{ a change in the identity or statutory authority ofthe omplcying agency" among other roasons.

EBo,ard Rule 505.1 provides as follows: "The purpose ofa decertification proce€ding shal be to
detsrmine whether a majority ofthe employees in an appropriate bargaining unit maintain thsir desire to be
represented by lhe existing exclusive bargaining representative."

eBoard Rule 502.12 provides in pertinurt part that "Ifthe choice availablo to omployees in an
appropriate unit is limited to the selection or rejection ofa single labor organization, the Board may permit
the employing agency to recopize fire labor organiznli6l *i1tro,rt an election on the basis ofevidence tbat
demonstrates majority status (moro than 507o), such documentary proof not more than one (l) year old. . ."
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recognized, exclusive representative of bargaining unit employees. (R&R at p. 1l). Thus, the
Hearing Bxaminer concluded that AFSCME is the recognized representative and a decertificaxion
petition may appropriately be filed in this matter.

The Hearing Examiner noted the Union's argument that the Petitioners are barred from filing
a petition. The Union cited National Labor Relations Board (1,ILRB") caselaw in Natioml Sugo
Ref.Co.,10NLRB 1410(1939). ln National Sugar,the NLRB established the "contract bar nrle".
The "cnntract bat'' nrle provides that where a contract has been negotiated by a certified
representative, t}te union is insulated from challenge during specified periods of time. The union
Brgued that ifAFSCME is the reoognized exclusive representative ofbargaining unit ernployees, the
petition must be dismissed under the "contract bar ruIe."

The Hearing Examiner noted that the law in the District of Columbia also provides for a
"cofitract bar." She indicated that the Board will not entertain a decertification petition if the
following conditions apply:

(1) the Board has certified an election among bargaining unit workers in
the preceding twelve months;

(2) the exclusive representative was voluntarily recogrdzed within the
preceding twelve months and tlte recognition was certified; or

(3) a collective bargaining agreement cov€ring bargaining unit workers is
in effect, a decertification petition can only be filed:

(a) between the 120h and 60t day before expiration ofan
agre€ment with a duration of tfuee years or less;

O) after the expiration of such an agreement; or

(c) qt 6ny time afier an agreement of more than three
years duration has been in effect Jor 975 duys.
[emphasis added].

See Board Rule 505.8.

The Hearing Examiner noted that the Agreemert between the patties has a duration ofmore
than tfuee years, from september 6, 2002 until september 3 0, 2005 . r0 Thereforg she concluded that

roshe noted that Article One ofthe Agreement entitled 'Rocognition" states in pertinent part as follows:
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sinoe the agreement has a duration of over three (3) years, a petition for decertification would be
timely only iffiled afier the915ft day after the agreemenr went into effect - i.e., after April 18, 2005.
Herg the Petitioners fled their Petition for Decertification prematurely, on July 21, 2003. The
Hearing Examiner noted that the National Labor Relations Board has detemined that the timeliness
requirements for filing a petition are discretionary. They can be waived and an election may be
ordered where a petition is prematurely filed - provided that the petition would be timely filed when
the matter is decided.tt

The Hearing Examin€r noted that this Board has adhered to this principle when considering
a decertification petition filed by a group of employ€es. In Bennett, Kyle, Queen md Wrtght and
IAFF and D.C. Fire and Emergenqt Services Deprntment, 49 DCFtll33, Slip Op. No. 436, PERB
Case No. 95-RD-01 (1995), the Board ordered an election where the Petitioners prematurely filed
a decertification petitiorq based on the conclusion that the petition would be timely ifit had been filed
at the time the Board's decision was rendered. However" two conditions must be met for the bar to
be lifted:

(r)

a)

the petition for decertification must comply with the
remaining Board filing requirements; and

at the time of this decision" a timely peXition for
decertification could be filed.

Upon reviewing the Petition, the Hearing Examiner found substantial compliance with Board
Rule 505.2 which imposes several notice and service filing requirements. The second condition

Section I - Recomition: The Disnict of Columbia Govomment
hereby recognizes as the solo aad exclusive representativo for the
purpose of collective bargaining, rhe American Federatio'n of
State, County and Municipal Employees, AFL-CIO, District of
Columbia Distria Council 20, and its a$tiated Iocal U,nionq for
each ofthe bargaining units uader tle personnel ar:thority ofthe
Mayor for which AFSCME is the certified collective bargafuing
fepfesenm ve.

Section 4 - Unit Clarification(s); The Union and the Employer
shall file a Joint Petition wift tllo Public Employee Relations
Board to clari& and coreot inaccuracies contaihed on the cufr€fit
unit certificetions. Prior to filing ofthe joint petitio,4 tle Union
ard Employer shall confer on the revised unit descriptions.

rrSee, Dehtxe Metals liurniture Cb., 12l NLRB No, 135 (195g). See also, Foote Memoial Hosp-,
230 NLRB No. 88; Royal Crown Cola Co.,l50 NLRB No. 159 Silas Mason Co.. l42 NLRB No. 83.
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provides that a petition for decertification would be timely if filed at the time the Board's decision is
issued. The Hearing Examiner determined that pursuant to Board Rule 505.8, a petition for
decertification under this bargaining agreement would be valid at any time after April I 8, 2005, - the
9750 day after the agreement went into effect. (R&R at pgs. 12-13 ). The record in tlds matter
closed on August 5, 2006, and no decision was yet issued by the Board. Thus, the Hearing Examiner
concluded that the petition is timely and will continue to be timely when the Board renders its
decision.

Additionally, the Hearing Examiner noted ' that under Board rules, "[a] petition for
decertification filed by an employee shall be accompanied by a showing that at least thirty percent
(30%) ofthe employees in the bargaining unit no longer desire to be represented by the exclusive
representative." BoardRule 505.3. Before the Hearing Examiner, the Petitioners asserted that they
met this prerequisite by submitting the required documentation with their Petition. (Petition for
Decertification a.t p. 3).

In conclusioq the Hearing Examiner recommended that the Board permit the election sought
by the petitioners in this matter to go forward . The Hearing Examiner further recommended that the
Board submit a copy of the decertification petition to DISB and direct DISB to prepare an
alphabetized list of all employees in the unit for the last pay period prior to the filing ofthe petition
pursuaat to Board Rule 505.9. The list and any comments regarding the petition should be filed with
the Board within 20 days ofthe transmittal from the Board. Upon receipt of the list and comments,
the Board, or its designee, shall make a determination regarding the "adequacy ofthe showing of
interest" consistent with Board Rule 505.10.

B. Unfair Labor Practice Complaint in PERB Case No, 04-U-30

The Petitioners also filed an unfair labor pactice complaint in this matter. That case was
assigned PERB CaseNo.04-U-30. The complaint was consolidated withthe decertification petition
and the cases were held in abeyance for approximately one year while the parties urgaged in
mediation. When mediation proved to be unsuccessful, the matters were returned to the Hearing
Examiner. After several continuances, a hearing was scheduled. The Hearing Examiner: {a) denied
AFSCME's Motion to dismiss; (b) consolidated tlre two matters; and (c) scheduled an evidentiary
hearing for February 2,20A6. Vartan Zenian did not attend the February 2, 2006 hearing
Subsequently, the Hearing Examiner determined that he was the sole complainant in the unfair labor
practice case. As a rezult, on Septonber 13,2006, the Hearing Examiner: (1) issued a Report and
Recommendation in the decertificafion case; (2) vacated tle portion of her previous Order which
consolidated the two matters; and issued an order directing Mr. Zenian to show cause why he did
not appear at the February 2, 2006 hearing to prosecute his unfair labor practice complaint. The
Heanng Examiner recommended that the unfair labor practice complaint be dismissed. The Board
adopted the Hearing Examiner's recommendation and dismissed Mr. Zenian's complaint. See Slip
Op. No. 890, PERB Case No. 0+U-30 (2007) The complaint will not be addressed here.
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IV. Exceptions in PERB Case No. 03-RI)-02

No exceptions were filed conceming the Hearing Examiner's findings conceming the contract
bar issue. The Board finds that the Hearing Examiner's findings on this issue are reasonable, based
on tle record and consistent with Board precedent.r2 Thus, we adopt rhe Hearing Examinor's
conclusion that the petition was timely filed,

On September 29, 2006, AFSCME filed timely exceptions to four (4) findings and conclusions
by the Hearing Examiner concerning the decertification petition. Th€ first two findings by the
Hearing Examiner which are subject to the Union's exceptions are as follows:

1. "Board Rule 505.1 and 505.2 permit an exclusive or recognized
bargaining unit representative to be decertified even without formal
certifioation;"

2. "The fact that the Union and the agencies did not take the necessary
action to modi$ the unit, does not negate the fact that [the] Union
continued to be the recognized exclusiv€ representative ofbargaiaing
unit workers."

AFSCME axgues that under the Comprehensive Merit Personnel Act (CMPA), "exclusive
recognition" is a legal status granted by the Board and there is no allowance in the statute for infonnal
recognition by an employer, absent a showing of interest by the affected employees. (See footnote
No. 9). On this basis, AFSCME asserts that only a union tlat has been certified by the Board is
gt arted exc lu si ve r e c o gn i tion st atns.

In their Opposition to AFSCME'S exceptions, the Petitioners counter that AFSCME is their
recognized representative. The Petitioners cite D.C. Code g l-617.10(b)(l), which allows an agency
to recognize a union.r3 The Petitioners also cite Board Rule 505.2(f) which requres the petitioner
in a decertification petition to speci$' the date that the union was recogund and "the met}od of
recognition. if known."

tzSee Board Rule 505.8(c); see also, E ennett, Kyle, Queen and Wright and IAFF and D.C. Fire and
Emergeney Sewices Department, Slip Op. No. 436 at pgs.3-4, PERB Caso No. 95-RD{l (1995), where
the Board state4 *like the National Labor Relations Board, we hold that an election may be dfuected wen if
a petition was prematurely filed rfa timely petition could be filed at the time tle case is decided."

t'lD,C. Code g l-617.I0(b)(1) provides as follows: "The ernployor may recognize, without an electim,
a labor organization as the exclusive representative for purpose of collective bargaioing if an atternative
method for determining majority status, such as a card chock showing actual membership in the labor
organrzation seeking recognition, bas been approved by the Board."
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AFSCME asserts tlat only a union that has been oertified by the Board is gtanted exclzsive
recognition stalus. AFSCME's argument suggests tlat because the paxties never followed the Board
process to properly obtain exclusive recognition status or stahrs as the recognized repre$entdive,
AFSCME is not the recognized represeirtative oft}e unit, and thus, is not zubject to decertification.
This argument is a repetition of the argument presented and rejected by the Hearing Examiner.
Thereforg we find that AFSCME is merely disagreeing with the Hearing Examiner's findings and
asking the Board to adopt its interyretation of the law. Ttis we will not do. There is notlring in the
Board nrles that requites exclusive recognition status. for a decertification petition.

Board Rule 505.2 provides that the petitioner in a decertification petition must inform the
Board ofthe "method ofrecognitio4 ifknown" ofthe bargaining unit. This infers that t}ere is more
than one way to achieve the recognition of a bargaining unit. As AFSCME claimed, one method of
establishing reoognilion status would be to present a showiflg ofinterest by the affected employees
to the Board. However, this was not done in lhe present case with respe€t to the DISB employees.
Here, all parties simply acted as though AFSCME was the recognizedrcpresentative ofttre employees
in the Department of lnsurance, Securities and Banking. It is undisputed that the Union and DISB
failed to avail themselves of the statutory right to seek oertification, tecognition or exclusive
representative status, by utilizing the Board's processes.rn Thus, the Hearing Examiner found that
"the Union has continued to be the recognized exclusive bargaining representative for more than 20
years, despite the moves from DCRA and then DISR to DISB." @&R at p. I l)

We agree with the Hearing Examiner's findings that AFSCME is the recogaized
representative of the Petitioners. Furthermore, we conclude that the Hearing Examiner properly
found that 'lhe fact that the Union and the Agency did not take necessaxy action to modify the unit,
does not negate tle fact that the Union continued to be the recognized exclusive representative of
bargaining unit workers" - thus making it subject to a decertification petition. (R&R at p. 1l). To
conclude as AISCME suggests, that because it did not properly seek certification by the Board, it
is not subject to decertification - would be tantamount to allowing the parties to the collective
bargaining agreement to benefit from their failure to seek exclusive recognition status under the
Board's processes.

The Hearing Examiner's findiog that AFSCME has been tlre recognized representative ofthe
Petitioners are reasonable and based on tlre record. Therefore, we adopt her findings in this regard.
As a result, we conclude that the Union is sublect to the decertification provisions found in Board
Rules 505.1 tlroush 505.15.

tnBoard Rol" 504.1 provides as follows: ' A petition for unit modifcstion ofeither a componsatio,n or
non-componsation unit may be filed by a labor organization, by an ernploying agency orjointly." In
addition, Board Rule 506.1 provides that "A petition for ciarifcation ofan existing unit nny be filedby
the agency or by the labor organization which is party to the certification. - . ." (emphasis added)-
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AFSCME's two otier exceptions pertain to the formulation ofthe appropriate bargaining unit
for purpose of the election. Specifically, AFSCME's two other exceptions focus on the following
reconmendations by Hearing Examiner:

3. "The Hearing Examiner reconnnends that the Board permit the
election sought by [the] petitioners in this matter to go forward. If
AFSCME is not decertified, it may then file a petition consisXent with
Article I of the Master Agreement urd PERB Rules to modif the
unit."

4 The Hearing Examiner recommends that the Board "[s]ubmit a copy
of the du,erfification pelition to DISB and direct DISB 'to prepare an
alphabetic list ofall employees in the unit for the last pay period prior
to [the] filing ofthe petition, "'

AFSCME asserts that for the Board to order a decertification election" there must be a clearly
defined bargaining unit. AFSCME claims that without a defined unit, there would be the question
ofhow many employees are in the unit and what number of employees constitute a thirty percent
(30%) showing ofinterest among employees. AFSCME contends that by directing DISB to prepare
a list of the employees in the unit, the Board is allowing the Agency to define the unit. (See
Exceptions at p. 5),

In their Opposition to AFSCME's exceptions, the Petitioners claim that the Hearing Examiner
has clearly identifed 62 employees ofthe Department of Insurance, Securities and Banking. (See
Opposition at pgs. 2-3).

The Board is empowered by statute to make bargaining unit detenninations. t5 D. C. Code $
1-617.09(a) (2001 ed.), requires that a community ofinterest exist among employees in order for a
unit to be found appropriate by the Board for the purpose of collective bargaining over terms and
conditions of employment. An appropriate unit must also promote effective labor relations and
efficiency ofagency operations. Furthermore, membership in a labor organization may be considered
as one factor in evaluating the community of interest of employees in a proposed unit. Under the
circumstances ofthis case, we find that a conrnunity ofinterest prevails among those employees at
tlre Department oflnsurance, Securities and Banking whose representative was recognizedbtt not
certified. Therefore, the Board concludes that the appropriate unit in this case consists of those
employees at th€ Department of Insurance, Securities and Banking whose representative was
recognized, but not certified.

ttsee D.C. Code 0 1-617.10.
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Regarding rhe question ofrepresentation, we believe that the unit described in the petition is
an appropriate unit for a decertification election. Therefore, an election shall be held for professional
and non-professional employees, er<cluding attomeys, members of the office of the oontroller,
management executives and other employee who are excluded by statute. Board Rule 502.4 provides
that "[tJhe adequacy ofthe showing ofinterest shall be determined administratively by the Board or
its designee". Also, the Board has determined that the Petitioners have properly presented a rhirty
percent (30 7o) showing of interest.

Whereas the Board has found that the Petition in this matter was accompanied by a thirty
percent (30 %) showing of interest for decertification ofthe exclusively recognized representative,
the Board hereby adopts lle Hearing Examiner's recommendation to permit the election sought by
tle Petitioners in this matter to go forward. If AFSCME is not drcertified, it may then file a petition
consistent with Board Rules and Article I of the Master Aereement to modifv the certified unit.

ORDER

IT IS HPREBY ORI}ERED THAT:

1 , An elecrion is directed pursuant to D.C. Code g l-617 l0(b)(2) ofthe Comprehensive
Merit Personnel Act to determire whether employees in the bargaining unit described
in paragraph 2 of this Order, wish to continue to be represented by the American
Federation of Statq County and Municipal Employees, Local 2743, or not, for
purposes of collective bargaining over compensation and other terms and conditions
of emplolmrent.

For purposes of this decertification election, the appropriate unit consists of
employees at tle Departmeff of Insurance and Banking ('DISB") whose exclusive
representative, American Federation of State, County and Municipal Employees,
Local2'143 ('AFSCME, Loca|2743"), was recognized but not certified:

Professional and non-professional employees al the Department of
Insurance, Securities and Banking (DISB); excluding attomeys,
members of the ofrce of tle controller, management officials,
supervisors, confidential employees, employees engaged in personnel
work in other than a purely clerical capacity and employees engaged
in administering the provisions of Title XVII of the District of
Columbia Comprehensive Merit Personnel Act of 1978. D.C. Law 2-
139.
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3. pursuant to Board Rule 559.1 this Decision and Order is final upon issuance.

BY ORDNROF THE PIIBLIC EMPLOYENRELATIONS BOARD
Washingto4 D.C.

June 20, 2007
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