
Noticc: Thie dscbion my bc formdty rcvi*d bcfort irt is publislrcd in thc Distrbt of Colunbia kgi$Er. Irytis
sbuH pmomsly mtify this office of any errors lxr tha thcy rmy b corte€ted before prblishing {r€ decision- This
notice is not intendsd to provide an oporfinity fora subccu*ive challenge to the decblon.

Govemment of tLeDirtrict of Columbia
Publfu Employce Relrtions Board

In the Mafiarof:

Doctors' C,ormcil of the
District of C.olumbia,

Complainant,

DisnictofColumbiaDeparfrentof )
Youth and Rehabilftariou Services,

Respondenl

)
)
)
)
)
) PERBCSeNo. tl-U-22
)
) OpinionNo- 1432

)
)

v.

)
)
)
)

DECISION AT{D ORI}ER

L Shtenent of thc Casc

On February 22,2011, the Doctors' Council of the District of Columbia f'DCDC" or
"Complairunt) filed an Unfair labor hactice Complaiat against the Di*ict of Columbia
Oepartm€nt of Youth ard Rehabilitation Services f'DYRS" or *Respondcnt'), allegng
violations of the Comprchcnsive Mqit Persornel Act (*CMPAJ, D.C. Code $$ l-61?.0a(a[l)
a$d (5).

On March 10, 2011, DYRS filed an Answer to the Complaint (.enmrcr,), dcnyirq the
Complaint's alleggtions and questing that the Board disnriss tlle Complaine

On Ostobcr 29,2011, tlre Board de,nied ttle Respondent's request to disnriss ths
Complaint on the grormds thattlre pleadings alone werc insnrfficicnt for the Board to resolve the
dispnted issues. Doctors' Cowrcil of the Distriet of Colambia v. District of Calwnbia
Depotment of Youth atd Relwbilitation Sbrltbes, 59 D.C. Reg 6865, Slip O,p. No. 1208, PERB
Case No. ll-U-22 (2011). The Board orderd an unfair labor pr*tice hearing before a Board-
apointed bearing examiner
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A tmring took place on August 24 and September 19,zOn" before Heuing Examin€r
Lnis Hoe,hhaumr f'Hearing pxaminefl. (Report at 2). Tlrc Parties prmantd testirnonial and
documentary evidffice at the trearing; md submitted post-hring briefs to tlrc H€ring Exaudrrer.
Id

The Heaing Examiner's R€port and Reornmcndation (*Repo*) was received by fte
Boasd and s,nt to tlc Psrtics ol Junc 17,2013, providing thc Partics rntil tbc closs of hlsinss
July & 2013, to stftmit Excepions to fu Report. On July 8,2013, Complainant requ€std a orr-
day exrcnsion to file Excepions, because Complainant's reprcsentative assert€d that sbe had
exprierced a hsrd injury that constitut€d good cause for an extension. On July gth and lOtb
2013, Courplainant fild Exceptions. On July 22,2013, Rcspordent rquestcd an cxtension to
file an Opposition to Complainant's Exceptiona On Juty 25, 2013, the Acting Exeutive
Director d€Ndd Complainant's motion for a oneday exension. The grourds for the A*ing
Exeutive Director's denial um that Complainant was p$ on notice by PERB's former
Brmutive Dirwtor Ondray Hanis that no ftrttt€r antensions would be grantcd to Complairant in
tlrc prescnt ca*, after the forrrer Executive Dircctor Hanis had granted Complainant's forn
aonscnt€d-to motions for extensions and one unsonsented-to motion for extension during the
Partics' post-lering briefing. On August 20th snd August 26&, 2013, Corrplainrnt fited a
motion for rconsideration of the Acting Exccutivc Dircctor's dcnial of thc mtion for a one-day
extension to file Exceptions. On Aryust 27, 2413, the Acting Executive Direetor d€rdd
Complafunnt's motion on the grounds that the Complainant had not slrown caus€ as determised
by the Executive Director, prrsrrert to Board Rule 501.2. Complainatrt's Exceptions to the
Haring Exaniner's R€port are deemed rmtimely fild, arrd tlrerefore, will not be considcred.

The Hearing Examirer's Rqort and Reommendxion is beforc the kd for
dispcition

tr Hc*ingExrmincrtr Report and Recomnendetbn

A Factual Findings

Thc Complaint arises out of a reduction-in-force f'RIP) aken at DIIRS ard impact and
effects fIAE-) bargaining. The fuuat findings haw been summarized by fire Hcaring
Examineras follows:

l. Complainarn is the exclusive bargainfurg reprmentative of physicians,
dentists ard podieiss employed by Rapondent and certain otlrer
agencie of the Diwict of Cotumbia

2. Rspondent is the Disnict of Columbia Governnrent agcncy which
administerc detentio& commiurcnt and aftqcare srvicc for youth
held in ie facilities c residing in the DC community. As part of its
mission, DY?S provids mdical srviccs"
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3. The partics m sigmlorie to a collective brgahing agrecilrent
(Agrcement).

4. The Office of Labor Relations and Collective Bargaining (OLRCB),
the Dislrict of Cohmtbia €r*ity rcsponsible for labor relatioru, notified
tbc Union tlnt a RIF uas conmrplared at DYRS in July 2010. Dsn
Aqur, Esq., OLRCB supervisry anorney-advisor, rrprwnted the
Rcspordent in m*rs relding to this RIF. He rwivd ard respondd
to rcquests for docruwrts ard hformatio* grbraitrd by ttn Union.
On July 14,2010,lrc ernaild nris. Kahn ad explafud that his earlier
cfforc to notify tlre union of the prcposd RIF had not been
successful. He s&rtd ftat DYRS \ras pnoposhg a RIF *for bdgetary
and efficierrcy ffio Hc previ& I\,is. Ifuhn wittr the RIF notice
lcttcr. At {re tirle dc RIF had not h apptvcd-

5. Thc Union rcqtestd I&E bargaining. The first bargaining session
took placc on August lt, 2010. At thc timc of thc first mccting; no
RIF notisc had been issrpd. At dE nectitrg, DnS informed tbe
Union thrt it intardd to rcple bargaining tmit mdical officerg ie.
Ilocton, with a mn*argaining unit sryervisory mdial ofrccr (MSS),
referred to as "rephmnrnt pcition." The replaoenrcnt position was a
supendso'ry positioa Thc thrce RJFed positions rm*e non-supcrvisory
positions.

6. C"omplainant rcqucsted csbin infcruution at the mceting snd
mwrcializd fu rcqueet on Atgust l& 2010" The reqrw inohded
appmxinately 25 items, ircluding a copy ofth job d*ription for the
rcplam€nt positioa all rcporc relatd !o the prcN RIF and a
rcport complctod by Dr. Ronald Slnansky, witr wbm Respordent had
coatractsd to review its oper*ions.

7. Rqonfutprovided qproximatcly t2 oftb itslrs requeed betwn
Aqust 19,2010 ad Sept€mb€r 3, 2010.

8. TShaosky Report corsists of a letcr daEd Febrry 7,2910 to fh.
Andrea Weisnran ofthe Youth Services Center....

9. On Augrrst 13, 2010, Rob€$ Hildum, DYRS Int€rim Dk€ctor,
rcquesrid&attb City aufurizs DYRS to corductaRIF....!

I In pcr&ent F4 Mr. Hildsn relid upon tlre Sbanslry R€port ild deckM o *reamfiguef gaffreoqrcc* The
mcnormdum slod: *DYRS rrouH elimiratc tlte exi*ing ftr€e (3) M€di€I Officr positions ard hk€ qE (l)
Supavisoryltdtcal Officcr wlro reild pwide clinial *kktoe, supervision and oversight ofactivfticcpcrOrd
by the Physician Assisanb ths) 8nd Mdical Rmds Tdutician." {Report c 5).
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10. The Dirccbr of thc D.C. @mnat of Htman Rmrrccs authorized
th RIF on August 18,2010.

11. & Argp$ 20, 2010, OLRCB provi& &mplainart with a opy of
th Administrative ffir authrizing tlrc RIF,

12. From August 201$ throryh l.lovember 2010, Complaimnt continued
to rcquest fuirmn ard Agency continued to rqond to those
tqrffi. nespodeiltdid not provid€ aU ofthe docrrmcnts r€questd.

13. By leser datd Augrs 20, 2910, Agency mtified [ee three (3)
ndical officersJ ... tha0 tlrcy utould be RIFd from Agency, effective
Sepernber 24,2010.

14. & Scptcrnber 16 2010, Agency notified [th medical o$cersl ... trat
th e,ffecive date of se,paration *as changd to october 22,2010. Thc
chenge uoas based m OLRCB's recognition that tulo of ffre futors
may not harre receivd the requisitc 30 day noticc.

15. &r Sep€mb€r 16, 2010, Corylaimnt askd to met &xing the wd
of Se@rber 20. It [Complainant] also sought dditional information

15. On Septenober 17,2010, fu Union filcd a gri€\.ane with Rcspondcot
rcgarding &e RIF, fu elimination of bary&ining unit positions and
otls mattens it allqgd viol*sd fn *gr€trlent ard applicable
regulations Rrymfut &rid fu gdevarne on October 19, 2010.

l?. The *cond IAE bregining scssion took on Oc*oh la 2010. Ttle
partics did not rear,h cosnlutusi at tbe end of the sion nnd did not
execute any dcuments.

18. The RIF, implemented on October 2e 2010, elimimtd ttrc ftree
largai*ng mit dical offcer positions....

lq Dr. Samia Alaf, Stryersisory Medicsl Officss (SMO), russ hfued on
or about October 25, 2010 to fill tb nc*vly created rcplamnant
rnakgrining unit positioa

20. Oa Norrcmber 30, 2010, OLRCB afionrcy Jamm langford infomred
Iv{s Ifthn that OLRCB d€fcnnid that the grievarce umli rx}t
arbitrable snd had s rptified FMCS...[bry leuerJ dd€d Novembs 23,
2010, $atfmgl tbat Respon&t was unds rr *lqgal obligdion' to
arbitrate thc naser. ns@rt too& tb position thd the
Aboli$mt Act D.C. Official Code Scction l{24.08, *invalidated

tb conrrrcnral grietaace and arbitation prdrnm relatd to RIF*[*]
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In support of its positioa OI,RCB s& *rcrtcar Federation of
Governae* Bnfloyees, I&d 38J v. Tlw Dislrict of Colwnhia,Crc
No. 2008 CA 0069328 is$d by ttrc D,C. $ryerior Court on April 26,
2009, in u&ich &e Court denid a Union's motion to compel
arbitration a RIF, corrcluding that tlre Abolishment Act
rrenM the tbiu*ion clause of a colleetive bsrggining agreem€nts
(sic) *itrylieable .."by poviding tlrc odusive and non-negotiable
prdurs to urtrictr ur eirployee aggrieved by a RIF is qrtitled."

&eeo* at +7, (eiations omitted).

B. Hering Examirerls Recommendations

The Hearing &rminer dctermind trst thc Complaimnt's position ws that the
Reqondentcommitted rmhir labor practiceg dren Respordcnt "(l) RIF€dths thrce bargaining
unit rembss and rcpladthem with am*borgaining udtphysician whq itcontdg performs
the same dtrties astk RIFcd doetors, (2) tcfitscd and/or failcdto providcthe Union with material
it reryested so tb* it could poprly rcPrcsat its members; (3) implenre*d ths R[l before I&E
bargsining was conpled; d {4} reftsed to aftieate thc grievam." (Report at 7).

Before the Hearing Etamirer, fu Respondent argued that it did rut oomnit any rmfair
labor prrctie; because the RIF was a nanaggrn€Nil tight, ad nffisrry and ost-efficienl
Ecfsrt at 8). Rcsprdcot asscrted tkt it had pmvidd all releinrrt infonnation, and that it did
not implenrent tte RIF until after the conpletion of I&E ksining, Id The Respondent
contcndcd that it did not act in H-&ith by rcfusing tte Union's p*ryocats. Id, As to arbihating
the matter, &e Responfuit ilgued tH &e issrc uas rcn-arbifrablc ard relid upon a Supcrior
Court desisio& asde$thc trto Sryerior Court deeisions that werc presented by the Unionrrere
issu€d afu OTRCB had refiscd to aftitrafe. (R€eort at 8-9).

The Haring E:ramimr det€rmin€d tk isle br resolving the Complainr's allegations
wercth following:

1. Did Complainmt rct its hnden of proof thx Rspondcnt mrnmittod
a ULP by failing to engage in good fai& hrgsining before
implerrnting fu RIF?

2. Did Complainant met ir budtn of proofthat Respodent wmcritted
a ULP by failing to provid,e tb Union with relenant ard nwsary
informatim trd it rqrrcsted?

3. Did Complaimrt @t its htrd€n of pnoof &at Rqodmt commitrcd
a ULP by mplrcing bffegining rmit errploye* wirh non-bugaining
unitmemkrs?

4. Did Conplaimnt rwt its br& of proof tlnt Respondent committed
aULP by rcftrcing to rclectan a$im*or?
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(Repo* at 2). The Hearing Exminer's corclusians and rwmmendatio'ns are disusd below
inthe orderthey werc ad&essed.

l. Did Complaimnt mcct its burden of proof thx&qsmrdent commined a ULP by
failineto engsse in eood Aith bargaining bcfore imolementingthe RIF?

The Hering Examiner fsrnd that tbe Parties disputed wlrether the RJF oceurred pnor to
completion of I&E bargaining. (Report at l0). The Hearing E raniner formd that hro I&E
berepining sions occund on August 20 and Ocnober 10, 20t0. Id While fu initial RIF
notics provided a sryoration date of September ?4,z0l0,the *Respondent issued a second letter
on September 16, 2010, cbangng tlre effective date to October 22,2A10." ld Complainant
sought to mset with th Reryondcnt during the wek of September 20, howevs, the meeting did
not take place until &tokr 12. Id

The Hearing E:€miner formd &at *[t]be reord did not establish that tre Union sorg[t
additional sessions before its September 20 rcquest, that it asked that th October 12 [mcting]
be movod to an earlier day, or that it sought additional sessions after October 12." (Report at
I l). As a resulg the Hearing Examiner determird that "Complainant did not rnst its burden of
provilg that Respon&nt comrrrittcd an mfair labor practice by refusing to engage in impact ard
effets bargaining or by implementing the RIF- beforc completion of I&E bargaining. (Report at
12).

2. Did Complainant meet its burden of $oof that Respond€Nrt committgd a ULP by
failing to provide the Union witlf relevant and neccsry infornation drat it
reguFst€d?

Tlre Hearing Examiner fourd that Mr. Aqui was "ttre individual wtro responded to the
information rcqrrests.- (Repon at t3). Bascd on Mr. Aqui's testimony, ttre Hearing E:nminer
forxrd that some reqrrests werc not completed due to enor, sorne were delayed or incomplete due
to DYRS, ad thd *Mr. Aqui also made determimtions of relevancy." Id. The Hearing
Examiner found thet ltdr. Aqui pmvided credible on the issrrc of the inforuration
rquests. /d The Heating Examiner concluded "[ulpon a careful annlysis of thc cvidcnce and
argument pr€sante{ ... DCm did not met its burden of proof with sufffrcient evidmce, direct
or circumstantiat tbat Reryondent acted in bad faittt" or that its conduct unas motivet€d by anti-
Union animus, or an effort to undermine the Union." (Report at l4).

3. Did Complainant meet its buden of proof that Respordent co,mmitted
a ULP bf'repl*ing bargaining rmit employees witLJln-hrgaining
unitmembers?

Tln ltcadng Exarniw ford that tln newly-creared position of Supervisory Medical
Ofrcer (*SMOI took on duties of the RtFd etnployeeq as well as supolised stafi, which werc
not included in the RIFed employem' job duties. (Rqort at l4). No evifure nas presented

that any othcr positionq eidffi hircd or confracted by the Reryondent, performcd rrcrk tlrat wns
previously done by tt* RIFd employe. Id. The Hedng Examiner dctemhed ttut the
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Comptairunt did not meet its burden of proof that the nesponOent committed ao rurfair labor
practice. /d

4. Did Complainant meet i6 brdpn of proof that Rcsporderrt committed
e ULP by refilsine to selcct rn a$itrator?

Thc Hearing Examiner foun4 based on Mr. Aqui's that thc Rsspondmt had
relied upon a D.C. Superior Court decision, rcguding its obligatiou to arbitrate, aud that
Respodent's rcliance was credible and *reasonable under ths circumstances." (Report at l5).
The Hearing Exsmircr decided 'that rcDC did not mest its burden of proof with a
prceoderasce of the evidence, direct or circumstantial, that Respondent sted in bd faittr" or
that its oondwt was motivated by anti-Union animus, or an effort to undermine &e Union onthis
issue.* Id.

The Hearing Examiner fou{td on all foru issues that the Complainant did not meet its
burd€n of pof with a prcponderance of the evidence. ld As a result, tb Heuing Examiner
recornmendd that the Complaint be dismicsed in its entirety. /d.

IIL Discussion

As discusd above, no Exceptions q,€nE timely filed for the Board's consideration"
*Whedrer exceptions have been filed or not, tlrc Board will adopt the hearing examirrcr's
reommend*ion if it finds, upon full teview of the recond, that ttre hcaring examircr's 'analysiq
r€soning ard conclusiom' are 'rational and pereuasive.'" Council of Scltool Aficers, L&al 4,
Anericor Federation af Selr,ol A&ninistrators v. O.C Pablic.Sbr@&, 59 D.C. Reg.6138, Slip
Op. No. 1016 * p. 6, PERB Case No. 09-U{8 (2010) (quoting D.C. iWlrsss Associatton and
D.C. kptnazt of Hwwn Sbn'rcas, 32 D.C. Reg. 3355, Slip Op. No. I12, PERB Case No. 84-
u48 (re85)).

The Board detqmincs whether the Hearing Examiner's Report and Recornnrendation is
"rcasonabtg supportcd by the recond" and consistent with Board prccedent." Anericen
Federation of Governnent Employees, Local 1403 v. District of Columbia Ofice olthe Attorney
General, S9 D.C. Reg. 3511, Slip Op. No. 8?3, PERB Case No. 05-U{2 and 05-UC4l (2012).
The Board will affrrm a hearing examiner's fndings if they arc rcasonahle and supportod by tlre
rccord. &e Am*ieen Federuion af Gwernmeu Enployes, Incal 872 u D.C. Yater nd
*wer A*lwrity,Slip Op. No. 702, PERB Case No. 00-U-12 (2003).

Pursrunt to Board Rule 520.1 l, '[tlhe paty awrting a violation of th Clvf,{, shall have
the burden of proving the allegations of the complaint by a prepodeiance of the evidenc€-- The
Bosd has beld that Sssues of fact concanting the probative value of evidence and credibility
rcsolrrions are rcservd to the Hearing Examiner." Couruil of Sclnol Sicers, I&cal 4,

Americqt Federuion of &hool Adninistrators v. District of Columbia Prdllic Shhoalr, 59 DC
Rg. 6138, Slip Op. No. 1016 at p. 6, PERB Case No. 09-u48; Truq ltatton y. FOP/DN
Labor Comnittee,4? D.C. Reg. 769, Slip Op. No. 451 at p. d PERB Case No. 95-U-02 (1995).
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Iu ligbt of these gndardq the Board rcviews the Hearing Examincr's findfugs ard
corcltsiore below.

A. WHsr Complainant met is burdcn of gtoof that Rssnpndent co,rnmitd an unfair labor
nfactice by failing to Eraqg9 .in eood-Aith impoct and effects hrggini$s before
implementinsthe RIF?

In Slip Op. No. 1208, the Boad found that the Complaint atleged that Respondent
violated D.C. Co& $$ t{l?.Oa{aXl) and (5} by "Ihiling to mg4ge in good faith img and
effects bargaining.' Doctor$' Cotuxil of the District of Colwnbia r. District of Cdtnnbia
DeWtnent of Youth md Relnbiliwion,Snices, 59 D.C. Reg. 6865, Slip Op. No. 1208 at p.1,
PERB Case No. 1I-U-22 (2011) (quoting Complaint at 9). The Bosd rcM rhe isue of
'\ilhether the RIF oeurred prior to the completion of the IAE barggining" for determination of
whe*rer Rspondent had failed to engage in good-faith I&E bargaining. Slip Op. No. 1208 at
p,6.

As noted above, the Hcring Examincr formd that, prior to the October 22,2010,
implementation of th RIF, *[t]he rword did not stablish that the Union souglrt dditional
sessions beforre its Se,ptember requesl thst it asked that ttre Occober 12 [neeting] be moved to an
earlier day, or th* it muglt additional sssions after October 12." (Report at ll). Tlre Hearing
Examiner foutd that the Respondent povided sufficient information at the October 12 mceting
for the Complainant to engage in I&E bsrgsining. (Repo* at l2). The Hearing Frffiiirffi
comhdod &at *[tlhe evidence did not ffiblish thx at that time, Complabant laskd sufficient
infornration to engtge in meaningful bargaining or that Respordent refrrsed to consifu
Complainant's inpue" Id Ttte Hearing Examinet concluded that tF Respodent met its
obligation to me€t with the Uaion pnor to tlrc implementation of the RIF. (Report at l1). Ttre
Haning Examiner found &at *therc was insufficient evidence to establish that Respondent did
not engage in good faith impact and effFects bargaining." (Report at l2).

RIFs are a managemcnt dght wder D.C. Code $ l-617.08. &e, e.g, FOP4DOCLC v.

fupt. af Corieetions,4g D.C. Reg. l1l4l, SIip Op. No. 692, PERB Case No. 0l-N4l
(Sry€mb€r 30, 2002) (*A*er reviewing D.C. Lew 12-124'Omnibus Personnel Rsform Aqt of
1998,' tIBoaid fnds that tttis Act amended ttt€ CMPA by, inter a&1a, excluding RIF procedures
and policies as proper srrbj*ts of bargaining.'). The Board has long teld that "an Employer
violates th€ duty to bargain in good faith by rtfusing !o bargain, upon requq over dre impact
ard eff@ts of a RIF and by refusing to produce documcnts relatcd to thc RIF.*I^FSCi4E Dtstrict
Cowreil20, LeaI292I, v. DC. bp. afGe*eral$erurces, StipOp. No. t320,09-U-63 (20t2I
FOPlOrrclC v. W,52 D.C. Reg. 2496, Slip Op No. ?22, PERB Case Nos. 0l-U-21, 01-U-28,
0l-U-32 (Augrtst 13, 2fiI3); see also Tentst*s Unions Na 639 ard 730, et al., v. DC. Ptthlic
,Sc,laolr, 3E D.C. Reg. 96, Slip Op. No. 249, PERB Case No. 89-U-17 (1990).

The hrd has hld tbat mcetings $ficre tbe Ageocy rqusts only inptrt *[are] not
sufficient to ftlfill the dufy asd meet th strydard for bargainiry over &e impact of a
manngamcrrt rigbL" AFVE Incal383 u. D.C. Dept. af Menal Health" 52 D.C. Reg. 2527, Slip
Op. No. 753, PERS Cas No. $2-U-t6 {z$Od}; see also Int'l BrotlerM of Police Aftcers,



DmisionandOrder
PERB Case No. I l-U-22
Page 9 of13

L&al 446 v. D.C. Gercral Hospital,3g D.C. Reg. 9633, Slip Op. No. 32t PERB Case No. 9l-
U-14 tl992l; FOPIMPDLC u Metoplitan Police hpt ,47 D.e. Reg. 14a9. Slip Op. No. 60?,
PERB Case No. 9-U-44 (2ffi); FOP/DACLC v. Dept. of Correctiotts,4g D.C. Rry. 8937, Slip
Op. No. 679, PERB Case Nos. &U-36 ad O&U-{t} (20f2}. The Boad bas forrd rhrt an
agcncy's notice to th rmion snd its neeting with fu rmion o rrceive its'lnF*" wss ir$fficient
to moet ie bargAining dr$y. Interrurtiorull 3nat wtwd of Police Afieers v D.C. Gercral
Hospital,2g D.C. Rsg. 9633, Slip Op. No. 322 (19E2).

The Hering brsminer evatuated the r:rdibility of thc wirese md made factual
fndings d corclusions basod on the rccord th* ae msoruble erd in mrdane wi& Board
precdenr Threfore, tb Bosd adoet$ the Headng Exmim's rm.ommdation to disrniss the
Complaint's allegation tbt Respon&nt committed an rmfair labor prretice by failing to qgage
in gmd-faith inpct and efrtcts targaining.

B. Wtretk Complaimnt rnet its buden of$roof tht Respo&rt committed an unfair labr
practicc by failingto provide tbe Usion with relevmt and nc€ssey information that it
reqrmted?

In Slip Op. No. 1208, the hard sutd thrt fu Parties diryuted'\&ether DI'RS denied
KDC's r€qr* for infonnstion" ad that the pldings did not establish *at tle informcion
reqnestd qas *both relevant and neessarSf for th Union to represent is mwrbers. Id at?.
The Boad referrod dffi€ issrm to tlr Hwing E raminer. Id.

The Hering Ensniner fomd &at thare u€rs nuurcrous rcquests for infonnrtion (Report
d l2). Thc Headng Examiner statd: ..It is,qdispfied &at the Union reqrrmd a gr€at deal of
irfonnation and dwumentation, and that it [the Union] did not reive all of the dwrnncnts and
information it rcqwcd. In addition, solre respotrscs werc delayd mdlor provided pi*emal.'
Id The He*ing Elnmher formd tlnt a ntmh of infonndion roqucsb were ftlfille{ but a
nrmber of requests me rst completed or only portially compld" Id The Haning Exarriner
relied upon the testimony of Mr. Aqui from OLRCB, who assertcd reryorxibility for haldling
tb inforuution requesb. (kport st l3)- The Heuing Exaniner founil that *[t]E delay and
conpleftness [of the information requcsts] were a resilt of DYRS, and &at hc [Mr. Aqui]
providd documcnts to tb Union uften h reeived thfln,- tltat Mr. Aqui'tnay have overlooked
remc items or misurfuood slrne requ€$s,* &at osorc of th documens did not exist" and
some dmrmeirts Mr. Aqui detsmid rr,€rc mtrelerlant. .trd

The Hearing Exrminer stdd: *In or&r b make a dereruination tbt Rcspodent
committcd a utP on this mathq there must bc a finding of bd faith on its prt" (R4ort at l4).
The Hearing Ercaminer d€*ermircd basd upon &e evidence ad argrrnenr F€sented by the
Parties tbat *mDC did not md its hrdqr of proof with snrfficient evidcnoe, direct or
circumstantial, tlnt Rcryn&nt etd in bad &itb, or that its codrret was motivated by anti-
Union aninrus, or an effort to undermire the Union-" Id

The Board has held that materials and inform*ion devmt md nwssary to its &lty as a

Uargaining nnit represenmine must be pmvid upn rqrwt &e Fraertnl Mer of



Decision ad Onder
PERB Case No. I l-U-22
Page 10 of13

Poltcelidetropolit*t Police krytment labor Canmittee v. tderrapolitwt Paliee Deprtment,
Slip Op. No. 835, PERB Case No. 6U-10 (2006). Thc Boad's pecedent is that an agency is
obligated to firrrish rqu€sted inforrration that is bo& relevant and necessary to a rmion's role in:
(l) poesing of a grievamc; (2) an arbiaation proding; or (3) collective bargsiniug. &e id1'
see also Atnericut Federaiod of Governmew Enptojnes, Ipel 2741 v- Dtsttct of Cohtnbia
fuptuent of Prks d Reeeation,s0 D.C- Reg. 50a9, Slip Op. No. 69?, PERP Casc No. frF
U-22 (2m2); Teonstts I&aI Unions 639 ed 67A, International Brotlerlpd of Teonsters,
AFLCrc, v. Dtstrict af Cohm*ia PrfiIie $ctaoo&,54 D.C. i6g. 2609, Slip Op. No. 804, PERB
Case No. 02-U-26 (2002). Furdrcr, *an Employer violate tln duty to bargain in good faith by
refi$ing to bargaiq ryon requestr over the impact d elfets of a RIF and by refirsing to
prduce documene relatd to the RIF." AfSCME District Courcil 20, L&aI 2921, u D.C. Dep.
of Gewral Scwices, Slip Op. No. 1320, 0t-U{3 (2012}1: FAP|WLC u NC,52 D.C. Reg
24%, Slip Q No. 722, PERB C,re Nos. 0l-U-21, 0l-U-28, 0l-U-32 (August 13, 2003); see
dso Temtsters Unians Na 6i9 qd 730, et al., v. D.C htblic &ftoors, 38 D.C. Reg. 96, Slip Oe.
No. 249, PERB Ca* No. 89-U-17 (1990).

The Haring Examiner assercd wi&out any citation to PERB precodent a rquirmcnt of
bad faith for a finding of m unfair labor practice. In determining nie*her ar urfair labor
prrctioe has ocrrre4 *a shwing of hd faith is mt required in order to cbblish an unfair labor
practice. A conclrrsion that a prty fsild to baryain in good faittr does not €qutte to a oonclusion
tbat fu party acted in hd frith." American Federqtian of &ae, Caunty utd Mtmicipl
Etttplolnes, District Caurcil 20 v. District of Colwebia Goverwneat, Slip O,p. No. 138? ail p.5,
PERB Case No. 08-U-36 (2013). Despih the defersrce tlre Boad povides the Hearing
Examinu as a fastrnl-findan the Hearing Examinefs analysis and conclusions nust be made in
rccodame witb Bosrd pedent &e American Federuion af Governmen hplolnes, Locol
1403 v. District af Cohmbia $tce altle Att*twy General, 39 D.C. Reg. 3511, Slip Op. No.
8?3, PERB Cas No. 05-U-32 ad 0s-UC-{ll {2012}. In the pres€nt case, tk H€eing Examirer
mde hercomhsion that no unfair laborprmie M been committe4 bffausc the Conplainant
hd not met its burda of prcof that Respordent acbd in bad faitll (Report st I4). Therc is no
kighanod burd€n on tlre Complainant to esabli$ tlnt ttre Agcncy's failurc to prcvide reqrrcsned
information that is rclewnt md nwy to tbe Union's mle was drr to *rc Agency acting in
bad faith. AIrcId& Dirrfcr Calrlrcil 24, SEp Op. No. 1387 ar p5. Thc Headng Examirer €n€d
in kr aml)4sis of PERB prwdent by tquiring the Complainant to ptove by a prepondenance of
the eviderrce rhet rl* Rspofut acted in bsd fai&. The Boild rejets the Hearing Brauriner's
amlpis.

In additioq tk H€iling Examis's fuual mnslusions re rrelear s to the individual
infurnatim rexilrcst$ s Se H€aring Exa*dts did mt provi& any &iled discussion of the
infomatioa rqu€sts: *Th€ rwd mntains ilrm€rous examples of itcms reqrwd tlrat were not
proviH or not complctcly proviM. It wsuld probbly tiple &e size of this Rsport if srrch
itemization was pvi& ad it is not tffiary in analyzing rhis issue." (Report at l2).
Funh€r, ee Heafug Examiner does not prcvidc an analpis of DYR.S's stiom in poviding
inform*im Tb He&ing Examis relies pimarily on Mr. Aqui's t€stimony as to his actions as
represenbtirrc for tlp Rspor&tt, mt tbc mtions of the Respondsrr Tk H€dng Examiner's
factual mnclrsions rryrding tb Responder*'s *tions are unclcar.
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The Board consludes that the Hearing Examiner's factual firdings ane unclear and her
analpis vas inappropriately based on a M faith standsrd, which is not in amrdance with
Board precedenl See AfiCME Distriet Coancil20 Slip fu. No. l3$7 * p5. Thercforc, the
Board remands to the Hearing Examiner the issue of whetlrer the Agency committed an unfair
labor practice wlren it failed to provide inforrration requested by the Union.

C. Wlretkr Complainant met its bunlen,of proof that Rcpondent committqd an unfair labor
practice bv replacing bargaining unit ernployccs with re+.hrgaining unit members?

ThG Boad referred to the Hearing Examiner the issre of '\rhether DYRS contacted or
hired additional positions to perform fimctions previorsly conducted by the bargaidng rmit
medical officers." Slip Op. No. 1208 at p. 7. The Complainant aileged that the RIFed
ernploym' positions urcre being rcplaced with rcn-bargaining tmit positions or conhacted out
(Complaintat9). BasedontheFcordbeforeher,theHeadngExamirprconcludedtbsttlrcsMO
position includd suprvisory duties not perforrred by the RIFcd nedical ofrerq and that no
other positions lrrcle ercarcd or confrctd to replace the brgaining unit positions. (Report at
14). The Hearing Examiner recommended that th Complaint basod on thse allegations be
dimisd, as the Complainant had not met its btuden of prcof by a preponderarce of the
evidence. ld.

As sM above, the Board has held tlrat *issues of fact concerning the prob*ive nalrre of
evidence and credibility resolutiotrs are reserved to ttre Haring Examiner." Courril of School
Aficers, Incal 4, Anericut Federation of Sclwol Adninistaarc u District of Colun*ia Public
sr;hools,sg DC Reg. 6138, Slip Op. No 1016 at p. 6, PERB Case No. 0$U-08; Trrcy Hatton v.

FOP/W l-abor Comtnittee, 47 D.C. Reg. 769, Slip Op. No. 451 at p. 4, PERB Casc No. 95-U-
02 (1995). The Board finds that the Haning Examiner's findings arc reasonablc and supported
by thc rword. Tlrercforc, the Boad adopts tlrc Headng Exarniner's recornmedation that the
Complaint's alleggtion$ coneerning replacement of bargaining unit positions with non-
targaining rmit positiona be dimissd.

D. Slhether Complainant met its burden of proof that Re$pndent commired a UIf bv
refisinqto $elect qR arbitator?

The Board found that the Parties did not agt€e on whetherthe rnatter was appropriatc for
arbirration Slip Op. No. 1208 at p-7. The Board found that the Parties did not dispute that
DI'RS reftsed to select an arbitator. td Th B@d rcM to fu Haring E:ranriner the issre
of 'tllrether the matter was suitSle for arbitatioq" \rhlpr tlre Agency was rcquird to select
an artifiator," and "leAethcr FMCS put tbe arbitarion matter on hold." A. The Hearing
Exaniner degmind tha the Rsspondmt relied upon D.C. Superior Court &dgg Leibovitz's
opinion tbat a RIF muld not bc a$ibated and that the Abolishment Act had prevented the Parties
Eom arbirating, despite a €ontractual provision in tbe Parties CBA. (R€eort at l5). The
Htring Eraminer found that tre Repoudent did not disprse ihar the Complainant hd raised
trro su@uent D.C. Supcrior Court &isions by o$er jrdgs with conrruy onclusions. Id.
The Hearing Exarniuer stated: *Th issue is not r*'lEtlrcr neseordent mede tbe conmt decision
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hr ufreths it acted in good faith in relyrng on the Icibovitz deeision. Sirce that is fu snly
relerrant frc*or, it is not n€cessary to wigbt $e msin of tle Ireibovitz &cision against gn"

rerits of the sub€quent d*isions." Id Basd on tlp Headng E:raminq"s determination that
Mr. Aqui's tcstimony tras credible ard *his rationale reasonablc under tbs circumstaq" thc
Hearing Exanriner fucrnin€d thst the Union did not meet its hnrdm of proof by a
pr€po&arccof erri&noc, dirwt orcircrmstaatial,tlwRespondart *td in hd faith, orrhat its
con&rt was motivatd by anti-Union animus, cran effort to undcrmine the Union on this issn€.
rd"

The Hearing Examiner applied a bd faith standard without any ciatio* to Board
precedent As discussed above, tlrcre is no Board prdent rquiring a $owing of bad &ith for
finding an ufair labor practice. &e Ameriean Fedcration af State, Cotntty ed lyfrariciryI
Emploltees, Distria Co*lr;il 20 v. Distict of Cobnbia Ctoverrrrlrlnt, Slip Op. No. 138? at p.5,
PERB Case No. 0&UA6 G0l3). Further, tle Hearing bmminer's factual eonelusions ad
analysis are unclear. Therefore, tb Boad finds that ttrc Hearing Enacriner's findings ad
conclusions arc not $upportcd by hard pr€€sdent. The Board nmands to tlre Hcaring Examiner
the issue of u*atbr the Agency committd an unfair labor practice by refirsing to sloct an
arbitrator for this matter.

E. Timeliness ofthe Comglaint's allegstions

On rwiew ofthe Hcring Examiner's R"pott, the Boarrd has found tbat Hearing Examincr
lns discussed alleg$ions occuning acros several months, e.g. inforrration request€d tblongbors
August 2010 through November 2010. (Repo* at 6). In additio4 tbe Hearing Exa'miner smred:
*It would probably tiple tlte size of this Report if slrch itemization [of ttle infornration rcquestsl
nas previdd and it is not neccsry in amlyzing this issue." (Report at l2). As neither Party
raised timeliness isues, ttre Hearing Examiner did not rnake any factual detersdmtions of
spific dares of thc Complaint's allegations Notwithstanding, upot its revicw of this case,
tlrcse factual determinations are nec,essary for the Boad to determine its jrnis{iction over the
Complainfs original allegations. Tberefore, on reman{ the Bodd orders the Hearing Exanriner
to make factual detenninations as to when the cause of action for the Complainant's allegations
initially occurd. &e Fratertul Arder af PolicdMetroplitan Police Degtnnnt Labor
Committee v. D.C. Metrapolit*t Poliee Deprtmerx, Slip Op. No. 1372, PERB C;ase Ng' I l-U-
52 (*[Tlt!e Boad lus the authority to raise jruisdiction before a Decision and Older becomc
final.").

Tb Boad rceivd the Complaint on Febnrary 22,2A13, and therefore tb Board can
only deeide wfair labor prrctice allegations that oecurrd 120 days prior to tlte fiting date of the
Complaint. Sbe Board Rule 520.4 (stating *Urfair labor practice complaints shall be filed not
laterdnn 120 days after the date on whieh tle alleged violations oocurred.); see also Fratend
Order of Police/Metropolitan Police Deprtment v. D.C Metropolitan Polie Derytment, Slip
Op. No. 1372, PERB Case No. tl-U-52 (2013) (finding "Pursuant to Board Rule 520.4, tk
Board only has authority to review unfair labor prrctice allegations that took place druing the
120 days preceding th filing of an unfair labor prrctiee complaint'). The Board hs held that
Boad Rule 520.4 is jurisdictional and mndatory. Hogud u DC. Pablic Sclrools etd
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AFrcUt Cotnr;il 20, LeaI 1959,43 D.C. Rq. 1297, Slip Op. No. 352, PERB Case No. 93-U-
l0 (1993), afd sttb Mrrz, Ilogwd n &&Iie &ryloye Xerati@rr tud. MPA-93J3 (D.C.
Srryer. Ct 1994), qt{dSS A:d- 320 tD.C. 1995). As tb H€adng Examiner's Report is unclear
rcgarding the specific danes of the Complaints alleg*ions, th Board orders the Hearing
Examirerto rnake tbw factual fidings.

fV. Conclusion

Thc hrd lps revieurcd the Hearing Examirs's Repo* and Recornmenddion to
d€tqrtire utffi it is rwomblq based on the rceord, and supported by Boud premdent Tbe
Board adop'ts tb Hcaring Examircr's R€port and Reconunendation in paut, and remands it in
frt 6discused above.

ORDNR

IT IS HEREBY Oru}ENEI} THAT:

l. The Complaint's allegsion tbt Reryo&rt faild to €ngags in impact and cffects
brgaining priorto th implement*ion of the RIF is disnissed wi& prcjudioe.

2. Tlre Comp}rint's allegatim that Reryondent rcplad hrgaitdrg unit positions with non-
uitpitions is dimiswd with pejrdice.

3. Ttle Headng &ramfuer shall nuke fehnl findings ad erclusiorut as to urhetrcr tre
Rspondent ftiled to fundsh televant and necessary information at the reqlst of the
Complainane The Hwing Exsmirs may conduct ftrther prec*dings, if ncocssary.

4. Thc Hearing Exaudner slrall make facftal findings and conclusions as to wh€tkr the
Respodent's rcfirsal to ebiffie sas an unfair labon practice. The Hearing b€mh€r
may oduct firther procsdings, ifneccssary.

5. TlF Heafug Elnmina shnll make Mlal findings d conclusiom as !o urhther any of
the mnaining alleg*ions wae mrimcly.

6. Pursrant to Board RuIe 559.1, this Docision and Ord€r is final upon issuance.

Washington" D.C.

September 26,2413
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