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Restr)ondent,

DECTSION A}iID ORDER

The matter before the Board is a Joint Request for Subpoena requested by the Complainant
Deborah Chisholmr ("Complainant" or "Ms- Chisholm ) and the American Federation of State,
County and Municipal Employees, D.C. Council 20 ('AFSCME" or "Union"). The subpoenas are
being requested in the remedy phase ofan Unfair Labor Practice matter in which the Board previously
issued a Decision and Order.2 In that decision. Ooinion No. 6563. the Board found that the Union

tMs. Chisholm was employed as a Social Service Representative for the D.C. Department
of Human Services. Her job entailed processing applications for emergency assistance, including
Temporary Assistance for Needy Families (TANF), food stamps, and Medicaid benefits for the
lncome Maintenance Administration of the D.C. Department of Human Sewices ("DHS").

2The Union a.lso made an individual request for other documents on July 25, 2003. Those
documents included, inter alia, files of complaints regarding Complainant, a Salazar Corrective
Action Plan ("Salazaf') dated September 8, 1997, and Memoranda regarding twenty six (26)
clients for whom Complainant failed to process benefits in violation of Salazar. ( IR at page 4).
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committed an unfair labor practice by breaching its duty offair representation in its handling ofMs.
Chisholm's griwance arbitration concerning her termination.

ln the remedy phase ofthis matter, the Complainant must prove by a preponderance ofthe
widence that she would have prwailed on the merits of her grievance in the arbitration proceeding
concerning her termination. u To aid her in proving her case, she is seeking copies ofthe seventy-nine
(79 ) client case files, for which she was terminated. The Union is seeking copies of the same files
in order to prove that she would not have prevailed at arbitration.

The Agency is seeking to prevent the release of the files on the basis of privacy and
confidentiality concems raised by the TANF, Health Insurance Portability and Accountability Act of
1996 (HIPPA), and Medicaid privacy provisions. Specifically, the Agency asserts that it: (l) should
not be directed to produce the files; and (2) can be required to do so only by Court Order, after its
refusal to comply with theBoard's subpoena. Finally, the Agency contends that "out ofan abundance
ofcaution and to avoid any violation ofthe privacy provisions," the client files should not be released

'(...continued)

The Agency responded to that particular subpoena request by stating its willingness to
produce the documents covered by the Union's July 25s request, to the extent that those
documents do not contain information protected by District of Columbia and federal
confidentiality provisions. ( Hearing Examiner's Interim Report (IR) at pg 5)

3 Opinion No. 656 dealt with an unfair labor practice complaint filed by the Complainant,
Deborah Chisholm, against the District of Columbia Office of Labor Relations and Collective
Bargaining (OLRCB), the American Federation of State, County and Municipal Employees
(AFSCME)" D.C. District Council 20 and the American Federation of State, County and
Municipal Employees (AFSCME), tncal 2401. Specifically, the Complainant alleged that
OLRCB violated D.C. Code $ l-617 04 (aXl), (3) and (5) (2001 ed.) by conspiring with
AFSCME to have her arbitration canceled. In addition, the Complainant asserted that AFSCME,
Lacal2401 and AFSCME, D.C. District Council 20 (Council 20 or Union) violated D.C. Code
$l-617.04(bXl) (2001 ed.) by canceling the arbitration after the arbitration process had begun.
The relief sought by the Complainant includes backpay with benefits, front pay with benefits,
attorney fees and costs. The Complaint was dismissed against AFSCME, Local 2401 and the
Office of Labor Relations and Collective Bargaining. However, the Board fouttd that AFSCME,
Council 20 committed an unfair labor practice, but did not make a finding on the appropriate
remedy. Instead, the Board ordered a hearing in order to determine the appropriate remedy.

aSpecifically, the Complainant is seeking to prove that she was not terminatedfor jurt
ca use-t
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to either party. ( IR at pg. 6). Furthermore, the Agency claims that "the parties' objectives can be
reached through other means, i.e., the testimony of Complainant's supervisor." ( IR at pgs. 5-6).

The Board's Executive Director referred the parties' subpoena requests to a Hearing
Examiner for a determination on the issue ofwhether the confidentiality requirements under TANF,
Medicaid, and HIPPA prevent the release ofthe requested client files and whether a court Order was
required. In addition, the Hearing Examiner was to decide what actio4 ifany, the Board should take
to enforce subpoenas issued on July ll and 25,2003.3 The Hearing Examiner issued an Interim
Report and Recommendation (IR) in which she made the findings that follow in the paragraphs
below-

The Hearing Examiner compared the language contained in each of tfte confidentiatity
provisions (TANF, Medicai4 and HIPPA ) and determined that there was no bar to releasing the
client files.6 In addition, the Hearing Examiner found that the confidentiality provisions in all three
Acts 7 provided exceptions for releasing the files. Specifically, the Hearing Examiner determined that
the confidentiality provisions of TANF, Medicaid and HIPPA provided exceptions which allowed
files to be released: (l) in connection with administration of the aid and (2) in tuNestigdtiotw
concerning the administration ofthe aid.8 The Hearing Examiner concluded that a hearing as to

' These subpoena requests v/ere made by the Complainant and AFSCME. The parties are
seeking copies of documents and portions ofcase files under the maintenance and control of
DHS.

oThe Hearing Examiner's detailed analysis and interpretation ofthe confidentiality
language in the TANF, Medicaid, and HIPPA provisions will not be outlined in detail in this
Opinion. However, we note that a thorough discussion ofthe Hearing Examiner's findings may
be found on pages 6-9 ofthe Hearing Examiner's lnterim Report and Recommendation- Pages 6-
9 ofthe Hearing Examiner's Report are attached to this Opinion,

7TANF, Medicaid, and HIPPA and their confidentiality/privacy provisions were analyzed
and compared by the Hearing Examiner. See, D.C. Code $4-209.04 "Confidentiality of
Information';42 CFR Subchapter C, Part 431, Subpart F (42 CFR 431.301-302);aS CFRParts
160 and 164 (45 CFR $16a.512(e)(l)(I), respectively.

* For example, the privacy provisions of TANF provide that the use or disclosure of
information concerning applicants and recipients of TANF shall be limited to purposes directly
relating to the administration of TANF, defined by the statute to include disclosure "fu,pupagg;
of providingservic$ for applicanLr and recipients: [orl...at+) investigatiotl..or civil proceeding
qtnducted in conneclion with the administration of TANF . "(See, D.C. Code $4-209.04 and IR

(continued...)
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whether there was just cause for dismissal of an employee responsible for the delivery of statutory
benefits qualifies under both of the criteria for permissible disclosure. Furthermore, the Hearing
Examiner found that the confidentiality of information provisions do not pose an obstacle to the
Agency's compliance with the Board's subpoena. Finally, the Hearing Examiner found that due
process requires that the Complainant have adequate access to case files which formed the basis of
her termination,

In view ofthe abovg the Hearing Examiner recommended that the Board order: (l) the
subpoenaed files be redacted of all identi$dng information by DHS; (2) a code for identifuing files
used in this proceeding be developed by DHS personnel or by default by the Hearing Examiner, and
(3) that copies of the client files thereafter be made available to the parties by DHS- In additioq the
Hearing Examiner recommended that the client files, in their redacted form, be: (l) marked and
maintained as confidential and (2) returned to DHS at the completion ofall proceedings. Finally, the
Hearing Examiner recommended that DHS be directed to deliver to the parties, no later than twenty
(20) days after the issuance of a Board ordeq any other subpoenaed materials. This would include,
for example, Complainant's personnel filg or other documents not subject to client confidentiality
concems and which were not previously made available to the parties.

The Board has reviewed the findings and conclusions ofthe Hearing Examiner and find them
to be reasonable, persuasive and consistent with the law. Furthermorq the Agency provided no
support for its contention that a court order is required before it can produce the subpoenaed case
files. Therefore, we adopt the recommendation of the Hearing Examiner in its entirety. Finally, in
the event that the Agency refuses to produce the documents, we are prepared to take appropriate
steps to enforce the subpoenas pursuant to D.C. Code $1-605.02(l6X 2001 ed.).

8(...continued)

at pg. 6).
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ORDER

IT IS HEREBY ORDERED THAT:

l. The Department of Human Services (DHS) comply with the Board's
subpoenas issued on July I l, 2003 and luly 25, 2003.

2 DHS shall redact the subpoenaed files of all individual identi$ing information,
including names, addresses, social security numbers, and all other identifuing
information.

DHS shall make copies of the redacted client files and that they be made
available to the parties within twenty (20) days after the issuance ofthe
Board's Order. DHS should also deliver to the parties, no later than twenty
(20) days after the issuance ofthis Board Ordeq any other subpoenaed
materials, eg. Complainant's personnel filg not subject to client confidentiality
concerns and not previous$ made available to the parties.

DHS mark the redacted files "confidential" and the American Federation of
State, County, and Municipal Employees, District Council 20 and the
Complainant's counsel (hereinafter "parties") maintain the confidentiality ofthe
files .

5. The parties return the files to DHS after the completion ofthe proceeding
concerning the appropriate remedy.

6. Within thirty (30) days of the issuance of this Decision and Order, DHS shall
provide the Board with written notice concerning the steps that it has taken to
comply with paragraphs l-4 of this Order.

7. Wirhin thirty (30) days after the issuance of a Final Decision and Order in this
matter, the parties shall provide the Board with written notice regarding the
steps they have taken to comply with paragraph 5 ofthis Order.

8. Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.

BY ORDER OF TIIE PUBLIC EMPLOYEE RELATIONS BOARD
Washington, D.C.

November 24, 2004

J .

4.
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" fhc proposed stipulated Protective order, Jt r{cquest, AttocrrDrent 5, provides fbr thc nraintenance of
confidcntiality ofthe t ecord documents and thcir return at the close ofihc proceedings, or alternatively for
redaction, by the pnrties or tire tlearirrg Examiner in orderk) removc anv ionfidential information.

i. i;

ttto do so. Response pp4-5. The Agency suggests that..out ofan abrmdance ofcaution
and to avoid any violation ofthe prinu"y p.ovGions,', the client files should not be
released to either party and that "the parti;s objectives can be reached through other
means, i.e. the testimony ofComplainant's supervisor.', Id.

,. Th3 Ag:::::::::::::::::ncy does not expressly refuse to comply wth the subpoena, the necessary
predicate tbr a Board application forjudrcial enforcement of its subpoena, but makes two
procedural proposals- First, that should I determine that the subpoena must be complied
with, "the matter should be reGned to the Superior court ofthe District of columbia, as
required by the federal medicaid regulations ior ajudicial determination ofthe
relationship between the new privacy provisions and the medicaid and TANF rules
goveming disclosure of protected information_,' Altematively, the Agency states that
should I determine that the interests ofthe Department can ajiquately be protected by
"redacting the applicanridentifoing information that cannot be iegally
disclosed... supervisory and management personnel in the TANF indmedicaid programs
would perform the required redaction as set forth in any pERB order . .. [but] .eipectf.,ny
requests that any disclosure of identi$ing information ofany applicant whose fiie has
been subpoenaed be disclosed only pursuant to a court ordei siting forth the extent and
method of redaction."' Response pp.5-6.

_ In their Joint Request tbr Enforcement of Subpoenas (Jt Request ), Complainant
and the Union (the Requesting Parties) argue that all three ofthe confidentiality-
requirements to which the Agency refers - the confidentiality of Information provisions
of TANF (D.C. Code sec.4-209.04); Medicaid Regulations (42 CFR Subchafrer C, part
43 1 , Sutpart F, Response Attachment 2 ),and the recently issued HIpAA regulations (45
CFR 164) allow for the disclosure of subpoenaed documlnts under the circumstances
presenied here. Jt Request p.34. They note that in March 2003, the Union requested the
Agency to enter into a qualified protective order to maintain confidentiality, bui that the
Agency had refused to agree, and that a modified Stipulated protective Order is attached
to thc .loint Requcst.r I

DISCUSSION AND CONCLUSIONS

Confidentiali8 Requirements under TANF

D.C. Code Section 4-209.04 "Contidentiality of Information',, provides that
the "use or disclcsure of information conceming applicants and recipients of
TANF... shall be limited to purposes direcrly reiating to the administration of TANF,,'
defined by the statute to include disclosure..for purposes ofproviding services fbr
applicants and recipients, [or] , .. any investigation... or civii proceeding conducted in
connection with the administration ol" TANF.



o

The Agency states that "arguably" but ',without conceding this to be the
case... .the Department's charges against Complainant that resulted in her temination
from employrnent involve the admimstration ofthe program" Reponse" p.4. It appears
clear to me that a hearing as to whether there was iuit cause for dismissal ofan emDloveo
responsible for the delivery ofstatutory benefits qualifies under both ofthe criteria foi
permissible disclosure, and that the Confidentiality oflnformation provisions do not
pose an obstacle to the Agency's compliance with a pERB subpoeni or, as I recommend
below, a PERB order diretting compliance. I conclude, however, that individual
identifuing information in the client files is neither relevant nor necessary to the pending
,nqulry as to whether there was cause for complainant's termination- and thus does not
satisly the statutory requirement that disclosed information bc directly related to
providing ofservices or an investigalion ofthe admrnistration ofthe TANF program.
Accordingly, I concl ude that tle legal requirements and the interests of all ioncemed
can best be served by the inclusion in pERB's order ofa direction that DHS undertrake
the redaction from client files of all individual identifl,ing information. Such redaction
will serve to protect the DHS clients who are the intendea beneficiaries ofthe
confidentiality requirements and protect the DHS from feared exposure to penalties or
civil liability.

Medicaid Confi dentialitv Requirements

The Agency states that under Medicaid resulations ..anv medical information
associated with an applicant for medrcaid benefits-must be disciose<l only under court
order. Aftachment 2... -[and that] under Medicaid regulations, an administrative order
requiring the Department to disclose protected inlbrmation is not tantamount to a court
order." Response p.4, underlining in the original. The Agency provides no specific
citation, and I found no such provision in the portions ofthe Medicaid regulations
excerpled as Atlachment 2 to the Response. nor in the relerenced Medica]d resulations.
42 CfR. Subchaprer C. Parr 43 t. Subparr F.

Tfie Medicaid regulations require that a state plan fbr administering Medicaid
benefits'"'restrict the use or disclosure of information conceming applicants and
recipients to purposes directly relatcd to administration ofthe pla-n...." which "include
(c) Providing services to recipients; and (d) Conducting or assisting an investigation . ..
rclated to the administration ofthe plan.",42 CFR 431.301-302. The restrictive
language is in all matenal respects the same as that found in the TANF confidentiality
provisions. I thus conclude that an inquiry into whether there is cause for the termination
ofa DHS employee responsible fbr thi delivery of Mcdicaid biriefits is directly related
both to "[p]roviding services fbr recipients" and "[c]onducting an investigation related to
the adrninistration ofthe plan," and that disclosure for that purpose is permissible. As
with TANF, I further conclude that individual identifvinc infonnation in the tiles is
neither necessary nor directly related to the conduct of th*e pending proceeding, and
should be redacted by DHS.

'' Ihe District of ft)lumbia qualifies as a state u.dcr the Medicaid structure. end the DCDI{s as the
agency responsible lbr administering the plan.
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HIPAA Confidentialitv requirements

The recently issued HIPM regulations,45 CFR parts 160 and 164. which
establish, inter alia, "Standards for privacy of Individually Indentifiable Health
Infomation" provide that

[a] covered entity may use or disclose protected health information without the
written authorization cf the individual.. . or the opportunity ofthe individual to
agee or object... in the sihations covered by this section, subject to the applicable
requirements ofthis section... .

(e) Standard: disclosures for judicial and administrative proceedings:
(l ) Permitted disclosures. A covered entity may disclose protected health

infbrmation in the course of any judicial or administrative proceeding:
(i) In response to an order ofa court or admimstrative tnbunal,

provided that the covered entity discloses only the protected health
information expressly authorized by such order... .

45 CF'R secrion 164.512(e)( I )(i).r3

Notwithstanding the Agency's stated concern that the HIPAA regulations are
recently issued and "untestcd," Response 4-5, it seems clear to me that PERB has
authority under the above quoted provision to issue an order permitting and requiring the
disclosure of otherwise protected files, under conditions discussed below, and that DHS
can safely comply with such an order. The Agency nevertheless contends that the matter
should be "referred to the superior court of the District of colurnbia, a' requiret! bv the
.fctlerul metlicaitl regulations for ajudicial determination ofthe relationship b"t*""n th"
new privacy provisions and the medicaid and TANF rules sovernine disclosure of
protected information." Response, p.5, emphasls supplied 

-Once 
apfain- the statement as

to Medicaid regulations is made without citation. As discussed above, I see no conflict
between the confidentiality requirements of TANF, Medicaid and HIpAA, all of which,
as I read them, permit disclosure pursuant to a pERB order in the circumstances ofthis
case. Accordingly, I see no reason why pERB should seek an advisory judicial opinion
before issuing an order in this proceeding.

The question remains whether having the power to do so, pERB slnuld issue an
order requiring compliance with the subpoenas. Under pERB's current rule, the
Complainant bears the burden ofestablishing in this proceeding that she would have

'" The r-egulations furthe'provide for disclosure in response to a subpo.na that is not accompanied by an
order ofa coufl or an administrative tribunal rrnder specified conditions, including a ,.qualified protective
ordeC' issued by a ctrurt or administrative tribunal, or a stipulation ofthe parties tn specified conditions of
confidentiality. 45 CF-R sec. 5 1 2(e)( l )(ii). In the circumsrances ofthis case, a stipuiation by the panies
seems ao u[likcl] optioll, and as discusse.d beloq I recommerd that pERB's order include the specifierj
protectlve r€quif erlerrts



prevailed ifthe arbitration had noi ended prematurely. That being the case, it seems clear
to me that due process requires that she have adequate access to the client files that were
referenced as the bases for her termination. Bv the same token- the Union requires such
access to respond to Complainant's claim of injury 'o Howevet, as stated above, I see
no reason why the files cannot serve the purposes of this proceeding while stripped of
any information t}at would identifii individual clients, and every reason, including the
legal imperatives discussed above, why that should be done.

RECOMMENDATION

For the reasons discussed above, I recommend that the Board direct that
individual identi$ring information, including, names, addresses, social security numbers
and all other identifuing information be redacted from the subDoenaed client case files
by supervisory and management personnel in the DHS TANF and Medicaid pmgrams;
that a code for identi$ing the files for use in this proceeding be developed by DHS
personnel, or by default by the Hearing Examiner, and that copies of the client files
thereafter be made available to the parties by DHS. lj In an excess of caution, I further
recommend that the cftent files, in their redacted form, nevertheless be merked and
maintained as confidential when used in this proceeding, ard retumed to DHS after
completion of all proceedings. I further recommend that DHS be directed to deliver to
the parties, no later than 20 days after issuance of a Board order, any other subpoenaed
materials, e.g., Complainant's personnel files, not subject to client confidentiality
concerns and not previously made available to the parties.

{''.}

January 8, 2004
Carmel P. Ebb
Hearing Examiner

"'I give no weight to the statement by counsel for Complainant in a September 5 teleconference rhat he did
not need the files to ptove his case. See Response. p 5. Whether the siatemeltt represented a
rnisunderstanding of Complainant's burden, or an alternate theory ofentitlement, iee Jt. Re<1., note 2 , it
was quickly withdrawn.
" In eflect, I am reconlnendirrg whai the Arbitrator urged five years ago, see note g. supra
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