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I! tho Matter of:

Wa$ington Teachers' Union, Lmat #6 AFT,
AH-CIO'
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v.

District of Columbia Public Schools,

PERB Case No. 0+Ut5

OpinionNo. 1448

Respondent

DECISTON ANDORDER

$tetcncnt of ttc Cesc

This case innolvcs an unfrir labor practice complaint aneging a failure to loargain and to
provide information in coMion wi& aboliSment of positions by the Disrict of Columbia
Public Schools (*DCPS'or'Rcspmdcnt'"). The omplaint uas filcd Junc 3, 2()(X, by the
Washington Truhs' Union l"ocal #6 AFT, AFL{IO (*WT[f or qComplainantl egdnst

DCPS.

Th complaint alleges thd on December 12,2W3, and May 17,20o4., WTU rcqwsted
$at DCPS bogain with WTU @nc€rning my decision to abolish tmrgainitg unit positions as

well as thc impact d effects of such dscision and rcquested information oncerning tb
abolislrmt DCPS anrounced and implematd abolisbments by seding memoranda to
pitrcipals and assistant superlntenAnts on April n,zG{J4., ad l[ay 13,20o4,. (Complaint {t$ 6,
7,9, l0). The corylaint a[cg€s that in violation of D.C. Code section l{t?.04 (a) (l) drd (5)
DCPS frild sd refirsed to bryain wi& WTU as requdod" (Conrplaint'fl lt. Th complaint
aneges thaf DCPS llr,ovidcd only a pailial rcryonsc to SITU's information requcst ard alleges
&at.ignificarrt infsmation is sdll ouBtading. (Complaint tr l3). WTU moved for preliminary
rclief, specifically, an ordertrpt DCPS mainhin the status qrn, halt its abolishnrent procesg and
fulfill ic bargaining obligatioa WTU did not se* prelininary relidrcgarding its roqrrest for
information
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Tb Respondent's answcr dnifiod thd WTU requcsfiod bargsining on the decision ud
its inpact od effects and that the Rcpondcnt "has not baryained with WTU over tlre
abolishment of oertain n|TU bffigaining unit positions.- (Anstw Xt 5, l2). Thc Respondent
ass€rts trat it providod information to the Complainant and'dcnies that 'significant' information
is still outsmding: (Asurcrl l3). The artwer assefis &d th complaim fails to sftrte a claim
rryon ufrich relief may bc grartod. The Rcspondent filed an opposition to the motion for
preliminry rclief $ppciton') in uthich the Rcspodent elaborarcd on its psition ths lh
cmplaint faild to state aclaim.

D:ucusSon

A- Dutyto Bargdn

Th Complairmnt ull"gt, and DCPS admitq that DCPS did not comply with the
Complainanfs r€qrst to hrgain over the decision to aboliS ba$ining unit positions as well as

th impact md cfu of tbe decision. (Complaint tlT 4, S, & I l, 12, 14; Answer TT 4, 5, 8, I l,
12,l4l. DCPS argrs &at *DCPS hd no duty to bargain orrcr either [the] decision to corduct
th position abolishmts or the inft and cffets of thm dmision. Becaure DCPS M no legal
obligation to bargpin over tbe dsision or impact and effects of the position abolishnenq it
likewise hd no obligdion to provide information wi& rcspect to the abolishmcnt" (Oppcition
12).

Th material frcts of the claim of refirsl to hrgain are not disputed by the paili€s.
Disposition of this claim prcsents only a question of law. Thcrefore pursuant to Board Rule
520.10, the claim can appropriately be decided on tte plcadings. In view of our disposition at
&is stage of thc ptocoedings, the motion for preliminary relicf is moot.

RIFs are a meagernent rigbt m&r D.C. Code section l{17.08. Dodors' Cotoril ot
DC. v. DC. tupl of Youth & Relub..&ns., 60 D.C. Rcg. 16255, Slip Op. No. 1432 at p. 8,
PERB Case No. ll-U-TL (2013). Generally, a rnanagement right does not rclieve managcment
of th duty to bargain over the inpsct md effs of, and procedures conceming, the exercisc of
rnrrngrmrqtt dghts decisiom. AFGE Leal I4Ai v. DC. ffice of tlw Corp. Comsel, Slip Op.
No. 709 at p. 6, PERB Case No. 03-N-02 (July 25, 2ffi3); Int'l BId- of Police fficerc v. DC.
C*n Hosp., 4l D.C. Reg. 2321 Slip Op. No. 312 at p. 3, PERB Cas No. 9l-U{6 (1992); Univ.
of DC. Frculty Ass't lNEA and Univ. of D.C.,29 D.€. Reg. 2975, Slip Op. No. 43 at p. 4 PERB
Case No. 82-N-01 (1982) (holding that procedurcs for implcmenting the decision to coduct a
RIF and its impact ad efects arc negotiable). Howevctr, th Ablishrffit Act, D.C. Ce $ l-
624.0E, narrorred this duty as it relates to RIFs. Congres arted the Abolisbment Act as

section 2408 of the D.C. Appropriations Act of 1998, I11 Stat 2t60 (1998). The D.C. Council
amqded the applioable date to sova thc 20m fiscal year and snbquent fiscal ]reas. Terchers'
Urton Incal No. 6 v. D.C. Pub. *1ts,960 A.2d 1123, l126 n.6 (D.C.2009). The Abolidrnrent
Act ardrorizes agercy heads to ifuiry positions for abolishment, stablishes &e rights of
existing employes affected by the abolishrcnt of a position, and establislrcs procedures for
implementing and mntcsting an abolishment" D.C. Code S l{2a.08(a}(il, G} The
Abolishmcnt Act firther provides, 'b{otwitbsding the provisions of $ l{17.08 or $ l-
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624.04d), thc provisiots of this cbpter sbll not bc deemod ncgotiable." D.C. Code $ l-
624.0{i). &e also Omnibus Personnel Reform Anendment Act, 1998 D.C. I^aql:s 12-124 (Act
n42q (*An Act To . . . eliminatc tlrc provision allowing RIF policies and procedure to be

ryropdate matt€ffi for collective brgaining . . ."). As a result, a proposal tlrat would alter RIF
pnocodnres is nonnegotiabla AFGE, Inal 631 u D.C. Wter & Sewer A*h-,59 D.C. Reg"

5411, Slrp Op. No. 982 at p. 6, PERB Casc No. 08-N-05 (2009); FOP/Dep't of Cons. Labor
Comm u D.C. hpl of Cor s.,49 D.C. Reg. II l4l, Slip Op. No. 6y2 atp. 5, PERB Case No.
0l-N4l (2002) (*FoP/Deptment of Correctiotts lahor Comninee).

nc+onaenfs position is that not only are RIF decisions ard RIF proedurcs
nomegotiable brn ffre impact aod effects of RIFs are nonnegotiable as well. Respond€nt argues

this position by misconstrufug stat€mcnts in FoP/Deprtnnnt of Coneaions l^abr Comtiace.
Rrydcnt asserts without citation that the *Boatd has squarely hel4 that job abolishnrents

conducted under Section 1{24.08 are 'non-negotiable' ard ale 'not an apprcgiate zubject for
inpact ad fu torgaining.'" (Opposition 2). That statenrcnt was not a holding of tlrc Board.
In tno opinions m FoPlDeptrcn of Conectiotrs labr Committee, the Board rclatod that the
DeparfineNil of Corrections had said that the FOP's propl on RIF procedures 'ois not an

appnopriafie zuliect for irnpact ad cffects bargainiqg." FoPlfuptnunt of Correctiotts l^abr
Cowtrittee,4g D.C. Reg. 800, Slip Op. No. ff6 at p. 3, PERB Case No. 0l-N-01 (2000) (order

rqn6ting zubmission of brie$); FoPlfurytment of Coneaions l-abor Connittee, 49 D.C.
Reg I I l4l, Slip Op. No. 692 x p. 3, PERB Case No. 0l-N4l (2002) (order holding proposal

nonryotiable). l,Ieither the Department of Cornectiom nor fu Boad took the position that job
abolistrmmts rder section 1624.08 are not an appropriate zubject for impct and effects
tqaining. Respodsrt sccks to associac that position wi& the Board's holding in tb case by
stating tbt *th Boad nrlcd &at tb Union's prcposal ums 'trot within the scope of imoact and

effects busainins and tuagl lherefore, non-negotiabla"' (Opposition ll-12) (qmting
FoPlfuptnent of Conectiotrs labor Committee, Slip Op. No. 692 at p 5).

The nrling quorcd by the nseonOent does not support Rspondmt's position. TIF
proposal the Board nrlod npon unas made during impact and effects hrgaining, FoP/Ibprtment
of Coneaions Iafu Cotttrninee, Slip Op. No. 6D, at p. I, but the proposal fult with RIF
procednres rarhr tban the impct or effccts of a RJF. Id art4. As a renrlt, the Board's order said

the proposal 'is not within the scope of impact ad effecs barpining and is; thcefore" non-
rqotiable." Id atS. If the proposal had becn within the scope of impact and effects bcgaining,
tht it unuld harrc bca ncgotiable. After the pssagp of the Abolishment Act and the Omnibus
Persomel Reform Amendment Act, thc Botrd has continued to holdthat ancnrployer violates its
duty to hrgain in good faith by rcfusing a roqucst to bargain over th impact and effects of a
RIF. Doctors' Cotttr;il of DC. v. D.C. Ibpl of Youth & Relnh..Senrs., 60 D.C. Reg. 16255,
Stip Op. No. 1432 at p. & PERB Case No. ll-VAz (2013): AFtCUn Cowril 20, Iacal 2921 v.

D.C. Dept of Gen.Senr., 59 D.C. Reg. 12682, Slip Op. 1320 at p. 2, PERB Casc No. 09-U-63

QAl}; F.O.P.ltupl of Cons. Labor Conm. v. DC. fupl of Corrs.,52 D.C. Reg.2496, Slip
Op.n2at p. 5, PERB Case Nos. 0l-U-21, 0l-U-28, 0l-U-32 (2003).

Based on the prccd€nt discussd above, DCPS was mt requirod to bargain over ths
deision to abolish targaining unit positions but was tquird !o engqge in impact ad effects
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Uargining orler th abolishnent Should WTU have made a proposal dtdng impt md effects

bargpining that DCPS regard as altedng RIF proccdures, DCPS could have providd WTU
with a unittcn communication asserting that the pmposal was nonnegotiable as pmvidod in
wtion 532 of the Board's nrles. DCPS admittd ftat it did mt engage in impact and effects

largaining ovcr the abolishmenf (Answ€r t! 4, 5, ll, l2). Therefore, the Boad fids that
DCPS faild to brgsin wi& WTU overthc impt ard effects of tlrc abolisbm€nt in violation of
tbe Compr*cnsirrc Merit Persorel Act

B. kqucltforlnformrtbn

An agency has an obligation to firni$ information a union roqucsts tht is both relevant
ad necessuy to fu rmion's role in proccssing of a grienmce, an arbiuation proceeding or
collcctive tarpining Failure to do so is an rmftir labor practice. DC. Alarses Ass'n u D.C.
fup't of Mental Heqlth,sg D.C. Reg. l5lt7, Slip Op. No. 1336 at p. 3, PERB Cas No. 09-U-0?
(2012). This B@d sustaind an unfair labor pnastioe claim uthcrc the agercy failed to provi&
rqrstd infomation concerning the agacy's decision to implement a RIF involviag trc
nnion's hrsining unit members. D.C..il&rses Ass'n v. D.C. hpt of Mental Health" Slip Op.

No. l3ld PERB Case No. 12-U-09 (Apr. 2d 2012). WTU's complaint has sufficiently allegd
srrchaclaim.

In contrrst to the frcts concerning WTU's claim of refisal to bargain, the facts
conccrning W'fiJ's claim of refirsal to provide information are in dispute. (Complaintffi 13, 16;

An$er fr 13, lO Accodingfy, ue direct the developnent of a factual rccord Srough an unfair
labor practice kring at which the Complainant will have the hrden of proving its allegations
by a preponderance of the cvidcnce as provided by Rtile 520.1l. Ptior to the headng; the porties

will participate in rnandanory modiation, pur$ant to Boad Rule 558.4.

ORDER

IT IS TIEREBY ORDEREI} fiIAT:

l. The Complainant's rmfair labor practice oomplaint is susfiaind in pfft.

2- Thc Respondent, its agffib, and representatives shall bsrpin with the
Complainant, its agents, and rrpresentatives over tb impact md effects of the
abolishments reffi to in the complaint.

3. Thc Reryondent shall conspicuously post within ten (10) days A,om the issuance

of fris Decision and Onder the amhed Notice uAcre notices to mployees arc
norrnally posficd. Tbe Notice shall rcmain postd forthirty (30) oonsccutivc dap.

4, Th rurfair labor practice claim of reftsal to pmvide information and the r€quest
for costs will bc refcrred to a hearing cxamircr fq an mfair labor practice
hearing. That dispute wiil be first submined to thc Bocrd's mdiation program to
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allorr the parties tb opportunity to reach a scttlcnrent by negotiating with one
another with the assistance of a Board-appointed mediator.

5. Pursuantto Board Rule 559.1, this Decision and Orderis final rpon issuance.

BY ONDNROX'THA PUBTIC EMPLOYEE REIJ\TIONS BOARI)

Washing3on, D.C.

Jaruay 23,2014
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ctrRTrFlCATDOTSDRyICS

This is to certi$ ttrat &e atrached Decision and Order in PERB Case No. 04-U-25 is
being transmittod via U.S. I.lail to tr following parties on this the 24th day of January,

m4.

Kelly Scot
O'Donnell, Schwartz & Anderson" P.C.

l3m L St NlV, suitc t200
Washington, DC 20005-41 26

GlennD. Grant
Crourcll & Modng
lfi)l Pennsylvania Ave. NW
lVashington, DC 20fi)+2595

VIAU.s. MAIL

VIAUS. MAIL

Administmtive Assistmt
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NOTTCH
TO ALL EMPLOYEES OF THE DISTRICT OF COLUMBIA PUBLIC SCHOOLS: THIS
OFNCIAL NOTICE IS POSTED BY ORDER OF THE DISTRICT OF COLUMBIA
PUBLIC EMPLOYEE RELATIONS BOARD PURSUANT TO ITS DECISION AND
oRDER IN SLIP OPINION NO. 1448, PERB CASE NO. 04-U-25 (JAN. 23,2014).

WE HEREBY NOTII'Y our employees that the District of Columbia Public Employee
Relations Board has found that we violated the law and has ordered the District of Columbia
Public Schools to post this notice.

WE WILL cease and desist from violating D.C. Code $ l{17.0a(a)(l) and {5} by the actiom
and conduct set forth in Slip Opinion No. 1448-

WE 1VILL cease and desist from interfering, restraining. or coercing employees in the exercise
of rights guaranteed by the Labor-Management subchapter of the Comprehensive Merit
Personnel Act ('CMPA").

\ilB WILL cease and desist from refusing to bargain in good faith with the Washington
Teachers' Union Local #6 AFT, AFL-CIO. over the impact and effects of the abolishments
implemented in April and May 2004.

District of Columbia Public Schools

This Notice must remain posted for thirty (30) consecutive days from the date of posting
and must not be altered, defaced or covered by any other rneterial.

If employees have any questions concerning this Notice or compliance with any of its provisions.
they may communicate directly with the Public Employee Relations Board, whose address is:
I 100 4rh Street, SW. Suite E630; Washinglon, D.C" 2A024. Phone: (202) 727-1822.

BY NOTICE OF THE PUBLIC EMPLOYEE RELATIONS BOARD
Washington. D.C.

January 23,2014

By


