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DECISION AND ORDDR

L Strbmont of the Casc

On February I l, 2013, the National Association of Government Employees, Local R3{6
(T{AGE" or *Union") filed a Negotiability Appeal ('?ppl'), pursuant to Bosd Rulc 532.
NAGE and the District of Columbia Water and Sewer Authority's (*WASA' or "Agency'' or
*Audroritf') are currcntly negotiating a successor Collective Baryaining Agrement f'CBA") on
working eonditions. NAGE filed its Appeal in response to WASA's written communication of
non-negotiability, concerning two provisions in the propsed contract which NAGE rcceived on
January I l, 2013. (Appcal at 2-3).

NACE requests that the Board order WASA to commence negotiations. on Articlc 57
"Discipline" and Article 59 "Expedited Gricvance ard Arbiaation Prccession,"t asserting that
the topics found in the Articles "are subject to mandatory bargaining under the D,C. Code and

t Artkle 5? and Article 59 will be reftrrd to collectiraly as "the Articlcs."



Decision and Order
PERB CaseNo. l3-N{3
Page 2 of6

PERB pwedcnt" (APPeal * l).

On February 26,2013, WASA filcd a Response to NAGE's Appeal, asserting that it has

no duty to loargain over disciplinary Focedur€s for at-will employees. (Response at 2).

il. Iliscussion

NAGE asscrts thst WASA'submitted iU initial contract proposal on Novcmbcr 16,2012,
wtrich merely shtcd '[i]n accordance with the Public Employecs Relations Board opinion in case

numbcr 99-U-04, employees in the NAGE borgaining unit are designated as at-will employeeg

Atl disciplinary actions are at management's discrction and arc rrct subject to appeal.'' (Appeal

at 3) (citing Natiowl ,4ssciation of Ctoverwnent Employees, Ifical R3-06 v. D.C. Water and
kwu Athortty,47 D.C. Reg 7551 Slip Op. No. 635, PERB Casc No. 99-U-04 (2000) (*NAGE

and DC. WASA\. ln additiorU as an exhibit to its Appeal, NAGE submitted comrnunication

from WASA that the Agency refirsed to bargain over Article 57 *Discipline" and Article 59
*Expditcd Grievance and Arbitation hocession." (Appeal at 3-4). NACE asserr thar, on

January I1,2013, WASA sentthe following communication:

The Authority rcjects the Union's prcposal on Article 57 Disciplirrc that it
reccived via electnonic mail on January 10,2013 and rcitemtes its position
both Article 57 Discipline and Article 59 Expedited Grievancc and

Arbiration Procedures arc non-negotiable in their cntirety in accondance

with PERB Opinion in 99t-U44.

(Exhibit E to Appeal). NAGE claims that, prior to January I l, 2013, WASA nevcr asserted that
the Articlcs w€r€ non-negotiable. (Appeal at'l-5).

WASA disprtes that Jsnuary I l, 2013, was the first time that it raiscd thc issue that the
Articles wer€ non-negotiable. (Response at 4). WASA assrts trat, on fbcember 5, 2012, it
preserd to NAGE mtice that WASA "consider€d both the disciplinary article and the
expcdircd gnevant a$itration rrticle nor.negotiable." Id. WASA, notwithstanding &es not
dispute thar, on January I l, 2013, it *indicated the same upon recipt of the Union's proposd
disciplinary article." Id.

A- NAGE's poeition:

In suppon of its position drat the Articles are negotiablc, NAGE argu6 fiat D.C. Code $
l{17.08O) rnan&tes that *any issue not spccifically listed under management ridnts is deemed
negotiable." (Appcal at 2). NACE asserB that WASA's rcliancc on Slip Qp. No. 635 in
decfaring the Articles at issuc non-negotiable is improper. Id. (citing NAGE ad D.C. VASA,
PERB Case No. 99-U44). NAGE argues thu Slip Opinion No. 635 quires WASA to bargain
overthe Articles. (Apl at 3). NAGE cita the Board's ruling:

The WASA-CFO's status as an at-will employcr[J did not rclieve him of
all hrgaining obligations imposed urder the Comprehensive Merit
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Personnel Act (CMPA).. ..Spifically, tlre Hearing Examirrcr dctermined
that, cxccpt for matlErs dirrctly relating to the termination of financial
employecs, WASA rcmains subject to the bargaining obligations of the
CMPA.

NAGE and D.C. VASA, Slip Op. No. 635 at 4 (adopting the Hearing Examiner's r€port).

Additionally, NACE aqgues that WASA has waived its ability to raise non-negotiabiliry
over the Articles. (Appeal at +5). NACE 8liserts that WASA waivd non-negotiability over
Articte 57 *Discipline" when it did not seike the provision all togaher in its November 16,2012,
subsntive pmposal. (Appeal st 4). As for Article 59 *Expediied Grievance ard Arbitration
Proccssion,- NAGE argues trat \VASA continues to hryain over the Grievance and Arbitration
Procdurs Article, *which is inextricably linked to the expedited grievance and procedures

issue.' (Appl at 5). Thereforc, NAGE conclu& that WASA has waived any argument of
non-negotiability regading that Anicle. Id.

B WASA's poeition

WASA rqgues that the District of Columbia Court of Appeals fDCCA) held ttrat
Section 152 of the Omnibus Consolidated Rescissions and Appropriations Act of 1996

f'OCRA6"1 mnverted employm r€prting to *re Disnict of Columbia's Chief Financial
Officer's to that of *at-will." (Response at 3[citing Leonsd v. District of Colwtbia,794 A2A
613 (D.C. 20020. WASA claims, *Since the 1997 Memorandum of Understanding benrreen the
Authority and tlre District of Columbia's Chief Financial Officer ransferred somc of trcse same

positions to the Authority, the union members assigned to the 'financial clustcr' of positions at
the Authority have likewisc been removd from the protmtion of the CMPA witr regard to
disciplinary mattcrs.o (Response at 3). WASA concluds that tre *at-wilf' status of the
employees precludes any negotiations over disciplinary or termiruion prccedurcs. (Response at
34). WASA argrrs tu* Natiowl Association of Government Employees, Local R346 v. D.C.
Waq atd Selller A*brtty,47 D.C. Reg. ?551 Slip Op No. 635, PERB Case No. 99-U44
(20m), supports its pcition that tlrc Agsncy'only has a duty to bargain with the Union over
working corditions that are unrelated to the disciplineftermination of ttrese employees.'
(Response at 4). WASA corcedes "the possibility $at procdural issus that do not impact the
Authority's right to managg at-will ernployees according to their stah$ could be su jet to
negotiation." (Response at 5). Notwithsarding WASA, af,gues drat *[tlhe Union's proposed
discipline article goes far beyond negotiating over procdural mxters,' and drat the Union's
proposal conflicts with the DCCA's ruling in l*orcrd v. District of Cobmbia,?g4 A.2d 618
(D.C.2W2). rd.

As for Article 59 *Expedited Crierrance and Arbitratim Prrocedues," WASA ar]gues that
it is only uscd for disciplinc takcn punuant to Article 5?. (Rwponse at 6). WASA claims the at-
will status of tte employees allows WASA to terminatc employees in the *financial clustef'"for
causc or no cause. /d. WASA argus that *[a]ny grievance/arbiration procedure imposd upon
the Authority impermissibly limits its ability to exercise that right and renders the at-will stahrs
mool" Id.
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ln response to NAGE's waiver argument, WASA argucs ttrat it is "not hnd from
assrting its managemcnt right to terminate at-will employees despite having held pior
negotiations with the Union over disciplinary for at-will employces." Id. ln support
of its argument, WASA asserts that D.C. Code $ l-617.08(rl), as amcndcd in April 2005,
ncgates NAGE's waiver argument. /d. WASA argucs that $e hard's ruling in AFGE, Local
631 v. D.C. Woter and &wer, Slip Opinion No. 877, bars NAGE s waiver argument in the
instantcase. (Response at 7).

UL Analysis

The Board has thc authority to consider the negotiability of the proposals pursuant to
Board Rules 532.1 and 532.4.

A. Waiver bsue

Regarding NAGE's waiver aqgumenq the Board has found that D.C. Code $ l-617.08(a-
l)(Supp. 2005) *do€s nothing more than codiS the Board's prior holding that management rights
are permissive subjects of bargaining.' See District of Columbia Fbe and Ennrgency Medical
,Sen'ices Deprtment atdAmerican Fe&rationof Gownnent Emplolnes, I-oca|3721,54D.C.
Reg. 3167, Slip Op. No. 874 at p. 9, PERB Casc No. OGN{I QWTY "FEI/$ @rd AFGP).
Spocifically, the Board has interprcted the amendment as follows:

(l) if msnagement lras waived a management right in thc pag (by
bargaining over that rid00 this does not mean that it has waivcd that right
(or any otlu management right) in any subsquent negotiations;
(2) management nray not reprdiate any previous agroem€nt conccming
management rights during tk term of the tgreement;
(3) nothing in the statute prcvents management from hrgrining over
management rights listed in fie statute if it so chooses: and
(4) if management uaives a managcment right amently by bargaining
over it, this does not mEan that it has waivd that right (or any other
management right) in firture negotiations.

Amerhan Fe&ration of Gowrnntent Emplolrees, Iacal 631 ad D.C. Deputment of Public
Works &d D.C. Ofice af Property lf,atngement, Slip Op. No. 965, PERB Case No. 0&N42
(20$)(citing FEIUfi. and AFGE, Slip Op. No. 874 at pgs. &9). The Board finds thx the
pleadings do not contain sufficient infonnation to detcrmine wlrether IVASA has waived a

managemqrt right by currcntly bmgaining over the disputd Articles" The Berd orders tbe
Parties to brief this issue, including any rclevant case law and PERB prccedent.

B. Subebntive negotiability

As for the substantive negotiability of the Articles" in UDCFANE"4 v. UN, the Board
adopted tlre Supreme Court standad concerning subjects for bargaining that nas establislrcd and
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defined nNational Labor Relations Bordv. Borg-lilrner Corp.,356 U.S. 342Q975).29D.C.
Reg. 2975, Slip Op. No. 43 *p.2, PERB Casc No. 82-N-01 (1982). oUnder this standard, the
{gee categpries of bargaining subjects anc as follows: (l) mandatory subjects-over which the
partie must barggin; (2) pemissive subjects, over which the parties may bargain; and (3) illegal
subjects, over wtrich the panies may not legally bargein." D.C. Nwrr,s Asneiation v. D.C.
Department of Mental Health,59 D.C. Reg. 10776, Slip Op. No. 1285 at p. 4, PERB Case No.
r2-N-01 Q0t2).

D.C. Code $ l-617.080) providc that *all matters shall be deernd negotiable, except
thore tlrat are pmcriM by this subclupter." The Board has held that ftis language crcates a
presumption of negotiability. Intenntiorul Asnciaion of Fireligltt*s, Local 36 v. D.C.
Departnent af Fire ard Entergary Medical Serulbes, 5l D.C. Reg. 4185, Slip Op. No. 742,

PERB Case No. 04-N{2 (2004). In Wrchington Teachers' Union v District of Colwnbia Publie
.Schools, the Board statd, *[]n view of specifrc rights rcservod solely to management under this
same provision, i.e. D.C. Code $ l{17.08(a), the Board must be careful in assessing preffercd
broad interpretations of cithcr subsection (a) or (b)." 46 D,C. Reg. 8090, Slip Op. No. 450 at p.4,

PERBCascNo.95-N{l (1999). The BoardheldthatD.C.Co&$ l{17.08(aX2}providesasa
soh management prerogative the right to osuspend, demote, discharge, or take other disciplinary
action against employccs for caus." Id. tt ll, However, the Boad also beld &at poenural
macers concenring discipline are negotiable. ,&e id. at12.

Pursuant to thc Board's prccedent in National Assuiation of Gowrnme* Emfiolces,
Loel R3-06 u DC. Water and fuver Autlnrity,4T D.C. Reg. 7551 Slip Op. No. 635, PERS
Cxse No. 99-U-04 (2fi)0), prmdures rcgarding termination that would negate the 'at-wilP'
status of employees rnrould not be rrcgotiable, while otlrcr procedural issus for discipline of *at-

will" employees may be negotiable.

Given the Boarrd precedent noted above, and the state of the pleadings submitted by the
parties, due is insufficimt inforrration upon which to make a ruling as a mstler of law.
TMorc, pursuant to Board Rute 532.4 O), the Board requests that the Partic submit b'riefs in
support of their respective positions on the negotiability of the Articles. In their b,riefs, the
Pa*ies should state their position ard povide any legal authority, including any r€levant case

law ard Board prcce&nt in support of their position. They should address the issue of whether
the propored di*iplinary proedures and arpedited grievance and arbitration procedures would
affect disciplinary actions other than termination, as well as affect any other nondisciplinary
issue. Futrer, the p,rties will addrs the issue of whettrer the at-will staurs of the ennployees
precludes rrcgotiations of all issues affo*ing such enrployees by tlre Articles; and if not, which
issues may be negotiated.

As the Parties assert that drcy are in the midst of rcgotiationg the Board orders the
Pa*ies to attend mediation prior b subrnission of their b'riefs.
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ORDER

IT IS HERDBY ORI}ERNI} THAT:
|. The Parties will be first submitted to the Board's mcdiation pr:ognm to allow the

Parties the opportrnity to ncach a settlement by negotiating with orrc another with fte
assistance of a Board appointed mediator.

2. The Partics will h contacted to schedule the mandatory mdiation within seven (7)
days of the issuance ofthis Decision and Order.

3. Should the Parties not reach a setlernent agrscment during mediation, the Parties
will be rquired to submit their hriofs within fifteen (15) days of the conclusion of
mediation.

4. Pursuant to Board Rule 559.1, this Decision and Orrder is final upon issuance.

BY ORDER OF TIIE, PUBLIC EMPLOYEE RELATIONS BOARI)
Washington, D.C.

May 28,2013
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