Notice: This decisionmay be formally revisedbeforeit is publishedin the Dishict of ColumbiaRegister. Parties
shouldpromptly notify this office of any errorssothat they may be correctedbeforepublishingthe decision.This
notice is not intendedto providean opportunity for a substantivechallengeto the decision.

GOVERNMENT OF TIIE DISTRICT OF COLUMBIA
PUBLIC EMPLOYEE RELATIONS BOARD

In the Matter of:
FraternalOrder of Police/MetropolitanPolice
DepartmentLabor Committeq
PERBCaseNo. 09-U-I2
Complainant,
OpinionNo.1123
v.

District of ColumbiaMetropolitanPolice
Department,r

Motion to Dismiss

Respondent.

DECISIONAND ORDER
I.

Statementof the Case

This case involves an Unfair Labor Practiee'eomplaint'{'lComplaint")filed by the
PoliceDepartmentLabor Committee("Complainant"or
FraternalOrder of Police/Metropolitan
UFOP")againstthe District of ColurnbiaMetropolitanPolice Department("Respondent"or
UMPD").FOP allegesthat MPD violatedD.C. Code 1-617.04(a)
(1) of the Comprehensive
$
Merit PersonnelAct ("CMPA") by denyinga bargainingunit member,DetectiveMcConnell,
union representationat an adverseaction hearing.MPD filed an Answer denyingthe allegations
and requestingthat the Board dismissthe Complaint.In addition,MPD assertsthat, otherthan
the Agencyitselt the Boarddoesnot havejurisdictionoverthe othernamedRespondents.
The Union's Complaintand MPD's Answerand motion to dismissare beforethe Board
for disposition.

1

The Executive Director is administratively dismissing the names of individuals named in fhis matter pwsuant to
-DCR-, Slip Op. No. 1118 at p. 5, PERB CaseNo. 08-U- 19 (August 19,20ll).
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IL

Discussion
FOPassertsthe following facts:

:14

4.

Cathy L. Lanier is the Department'sChief of Police.

5.

Gregory Stroud is assigned to the Department's Fifth
District within the Patrol Services Bureau and carries the
rank of Lieutenant.

6.

Kevin McConnell is a Detective assigned to
Department'sCriminal InvestigationsD ivision.

7.

Hiram Rosario is a mernber of the CBU and a union
representative. Specifically, Hiram Rosario is the Chief
Shop Steward of the Seventh District, the highest-ranking
Union official at the SeventhDistrict.

8.

On Wednesday, December 17, 2008, at approximately
12:00 p.rn, Detective McConnell received a telephone call
indicating that he neededto report to the Ofiice of Human
Resourcesto receive an Adverse Action package.

9.

Thereafter, Detective McConnell contacted Chief Shop
Steward Hiram Rosario, and he accnmpanied Detective
McConnell to the headquarters of the MPD where the
Office of Human Resourcesis located.

10.

Upon their arrival, Detective McConnell and C_hlgfShop
Steward Hiram Rosario notified Officer Ava L. Cole that
they were there. Officer Cole indicated that shewas making
copies, and that Lieutenant Gregory Stroud would meet
with Detective McConnell and Chief Shop StewardRosario
shortly.

I l.

Subsequently, Detective McConnell and Chief Shop
Steward Rosario were led to Lieutenant Stroud's office by
Officer Cole. Once inside his office. Lieutenant Stroud
advised Detective McConnell that he was being servedwith
a Notice of ProposedAdverse Action packageand that the
Department was recommendingthat he be terminated.

t2.

While signing for receipt of the Notice of Proposed
Adverse Action, with respect to his need for legal
representationLieutenant Stroud also made the following

the
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statementto Detective McConnell: "you need to keep your
options opfl, you should not use the FOP." Upon hearing
this statement,Chief Shop Steward Hiram Rosario stepped
in and informed Lieutenant Stroud that he did not have the
right or the authority to make these comments. Chief Shop
Steward Rosario also told Lieutenant Stroud that he should
apologizeto the FOP for his remarks.
13.

Upon information and belief Officer Cole heard the entire
conversation in Lieutenant Stroud's office involving
Detective McConnell, Lieutenant Stroud and Chief Shop
Steward Rosario.

14.

Lieutenant Stroud'scommentsare a clear repudiation of the
Union and an interference with Detective McConnell's right
to seek legal assistancethrough the Union.

(Complaint at pgs. 3-4).
Based on the foregoing factual allegations,FOP argues that MPD violated D.C. Code $
l-617.0a@) (1) bV interfering, restraining, or coercing Detective McConnell from exercising his

rightsunderthe EMPA, (&

FOPcgntqds tha! MPD:
Complainl3t p_,5_L

committed an unfair labor practice (ULP) by repudiating and
interfering with Detective McConnell's protected association
rights. Specifically, D.C. Code section 1-617.06(a)(2) gives
Detective McConnell the right: "[t]o forrrq join, or assistany labor
organization" free from interference, restraint or coercion. Here,
Lieutenant Stroud's comments to Detective McConnell evidence a
clear repudiation of the Union and an explicit attempt to interfere
and restrain Detective McConnell from exercising his right to have
Union representationat his Adverse Action Hearing. As a result,
the Department has committed an unfair labor practice by violating
D.C. Code 1-617.0a(a)(1). In view of the Department'sunfair
labor practices, Detective McConnell, the Union, and its
mernbership are entitled to relief
(Complaint at p. 5, enumerationdeleted).
As a remedy, FOP requeststhat the Board: (1) find that MPD committed an unfair labor
practice; (2) order MPD, Chief Lanier, and Lieutenant Stroud to ceaseand desist from engaging
in an unfair labor practice; (3) direct MPD to post notices of their alleged violation; (4) direct
MPD to provide a formal letter of apology to the FOP for its comments;(5) direct MPD to issue
an order that Lieutenant Stroud be removed; (6) order MPD to provide training to all supervisors
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on Union rights under the CMPA; and (7) pay FOPrscosts associatedwith this proceeding. (See
Complaint at pgs. 5-6).
MPD disputes FOP's allegations, asserting that it was either "without knowledge or
information sufficient to form a belief as to the truth of the alleged facts" or by denying the
FOP's factual allegations. (Answer at pgs. 2-3). Specifically, MPD "denies the allegation in
paragraph 12 of the Complaint that Lieutenant Stroud advised Detective McConnell that he
should not be representedby the FOP.* (Answer at p. 3).
Motion to Dismiss
MPD requests that the Board dismiss FOP's Complaint: (1) as two Chief Lanier and
Lieutenant Stroud as named Respondents;and (2) "on the basis that there is no evidence of the
commission of an unfair labor practice...." (Answer at p. 3).
In regard to naming Chief Lanier and Lieutenant Stroud as Respondents in this matter,
MPD assertsthat D.C. Code $ l-617.04(a):
does not confer upon the Board jurisdiction over individuals whose
actions fall within their roles as agents of the government. As a
result, any claim of conduct performed within the course of their
duties and that may rise to the level of an unfair labor practice
must lte filed against-the agency ihe altegod offendersrrpresenfi
To act otherwise would subject individuals to the Board's
jurisdiction as private actors rather than government actors under $
l- 617.0a@).This section does not grant the Board such authority.
Without citing any specific authority, the Respondents claim that the Board lacks
jurisdiction over the named'Resp.ondentsand request that the Board "dismiss the named
individuals". (Answer at pgs. 1-3). The languageof D.C. Code $1-617.0a@)(1) (2001 ed.),
clearly provides that "[t]he District, its agents and representatives are prohibited from: ...
[i]interfering, restraining or coercing any employeesin the exerciseof the rigtrts guaranteedby
this subchapter[.]" (Emphasis added). Therefore, the Board rejects this argument as a basis for
dismissal of the Complaint.'
The Board has held that while a Complainant need not prove their caseon the pleadings,
they must plead or assertallegationsthat, if proven, would establishthe alleged violations of the
CMPA. See Virginia Dade v. National Association of Government Employees, Service
EmployeesInternational (Jnion, Local R3-06,46 DCR 6876, Slip Op. No. 491 at p- 4, PERB
Case No. 96-IJ-22 (1996); and see Gregory Milter v. American Federation of Government
Employees,Local 631, AFL-Crc and D.C. Departmentof Public Works,48 DCR 6560, Slip Op.
No. 371, PERB CaseNos. 93-5-02 and 93-U-25 (199a); SeealsoDoctors' Council of District of
2(See
n.1).
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Columbia General Hospital v. District of Columbia General Hospital,49

DCR 1137, Slip Op.

No. 437, PERB CaseNo. 95-U-10 (1995). Furthermore,the Board views contestedfacts in the
light most favorable to the Complainant in determining whether the Complaint gives rise to an
unfair labor practice. SeeJo Anne G. Hicks v. District of Columbia Office of the Deputy Mayor
for Finance, Office of the Controller and American Federation of State, County and Municipal
Employees,District Council 20, 40 DCR 1751, Slip Op. No. 303, PERB Case No. 91'-U-17
(1992). Without the existence of such evidence, Respondent'sactions cannot be found to
constitute the assertedunfair labor practice. Therefore, a Complaint that fails to allege the
existenceof such evidence,does not presentallegationssufficient to support the causeof action."
Goodine v. FOP/DOC Labor Committee, 43 DCR 5163, Slip Op. No. 476 at p. 3, PERB Case
No.96-U-16(1996).
"The validation, i.e. proof of the alleged statutory violation is what proceedingsbefore
the Board are intended to determine." Jackson and Browt v. American Federation of
GovernmentEmployees,Loeal 2741, AFL-CIO, 48 DCR 10959,Shp Op.No. 414 at p. 3, PERB
CaseNo. 95-5-01(1995).
In the present case, the parties' pleadings are in dispute regarding the alleged facts
contained in the Complaint. SpecificallS there is a dispute as to whether Lieutenant Stroud made
a statementto Detective McConnell which interfered with his right to union representation.

Based upon the foregoing;FOPhas allegd facts assertingthat MPD inteder-ed,withau
employee'sright to the assistanceof a union representative.These alleged facts, if proven, would
constitute a violation of an employee'srights under D.C. Code $ 1-617.04(aX1). Moreover,
Board Rule 520.10 - Board Decision on the Pleadings, provides that: "[i]f the investigation
reveals that there is no issue of fact to warrant a hearing, the Board may render a decision upon
the pleadings or may requestbriefs and/or oral argument." Consistentwith that rule, we find that
the circumstances presented do not warraet:*deqis.g-{r,:onthe pleadings. Here, issues of fact are
present concerning whether MPD violated the CMPA by refusing an employee's request to
privately consult his union representative.In addition, the issue of whether the Respondent's
actions rise to the level of violations of the CMPA is a matter best determined after the
establishment of a factual record, through an unfair labor practice hearing. See Ellowese
Barganier v. Fraternal Order of Police/Department of Corrections Labor Committee and
District of Columbia Departmentof Corrections,45 DCR 4013, Shp Op.No. 542, PERB Case
No. 98-5-03 (1998). Consequently,the MPD's request to dismiss the Complaint is denied. The
Complaint, and its allegations against the Respondent,will continue to be processedthrough an
unfair labor practice hearing.
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ORDER
IT IS HEREBY ORDERED THAT:
1.

The District of ColumbiaMetropolitanPoliceDepartment's
motionto dismissis denied.

2.

Police
The Board'sExecutiveDirector shall refer the FraternalOrder of Police/IVletropolitan
DepartmentLabor Committee'sUnfair Labor PracticeComplaintto a HearingExaminerutilizing
an expedited hearing schedule.Thus, the Hearing Examiner will issue the report and
recommendation
within twenty-one(21) daysafter the closingargumentsor the submissionof
briefs. Exceptionsare due within ten (10) days after serviceof the report and recommendation
and oppositionsto the exceptionsaredue within five (5) daysafter serviceof the exceptions.

4.

The Notice of Hearing shall be issuedseven(7) daysprior to the dateof the hearing.

5.

Pursuantto BoardRule 559.1,this DecisionandOrderis final uponissuance.

BY ORDER OF THE PTJBLIC EMPLOYEE RELATIONS BOARD
Washington,D.C.
August22,2011

ta

CERTIFICATE OF SERVICE
This is to certiff that the attachedDecisionand Order in PERB CaseNo.09-U-12was
transmittedvia Fax andU.S. Mail to the followingpartieson this the22"d dayof August2011.
Mark Viehmeyer,Director
Officeof LaborRelations
MetropolitanPolice Department
300IndianaAvenue,NW
Room4126
Washington,D.C. 20001
Marc L. Wilhite,Esq.
Pressler& Senftle,P.C.
ThreeMcPhersonSquare
1432K Street.NW

F'AX & U.S. MAIL

FAX & U.S. MAIL

l2th Floor

Washington,D.C. 20005
Chief CathyL. Lanier
Chief of Police
District of ColumbiaPoliceDepartment
300 Indianaavenue,N.W.
Room 5080
Washington,
D.C. 20001

FAX & U.S.MAIL

CourtesyCopy:
GregoryStroud,Lieutenant
MetropolitanPolice Department
fifth District
1805Bladensburg
Avenue,N.W..
Room4126-,-.
Washington,D.C. 20001
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