Notice: This decisionmay be fornal$ revisedbeforeit is publishedin the Dstrict of CohrmbiaRegister.Parties
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Govermment of the District of Columbia
Public fmployee Relations Board

In thel\f,atterof:
Dishict of ColumbiaWaterandSewerAuthority,
PERBCaseNo.l5-A-01
Petitioner,
OpinionNo.1502
v.
AmericanFderation of GovernmentEmploym,
Local 2O9I,
Respondent.

DECISIONAI\D ORDER
The PetitionerDistrict of ColumbiaWater and SewerAuthority ('Authority'') filed a
timely arbitration review request (T,equest'') appealing an award issued in a griwance
arbitation broughtby the RespondentAmericanFederationof GovernmentF'mployees,Local
2091 ('Union"). The Authority basesits requestupon the Board"sauthority to modiS, set
aside,or rernandan awardwherethe arbitator o<ceeddhisjurisdictioa D.C. Official Code$ 1605.02(6). The Authority contendsthat the arbirator exceded his jurisdiction by modiSing a
provisionin the parties' collectivebargainingagreement('C,BA') concerningthe time for filing
grievances.As we find that thearbinatordid not orced his jurisdiction,we denytheRequectL

Statcmentof the Case

The grievancebeforethe arbinatorwasfiled with the Authority as a Step3 grievanceon
April 24" zA14. The grievanceailegedthat the Authority (referredto in the Award as "the
Company'')violatedand was
to violate the CBA by failing to pay enrployeesin the
bargainingunit for one hour of tavel when they are called back to work. (Award 2.) The
Authority movedthat the arbitator dismissthe grievanceas untimely. The Arbinator foundthe
grievancetimely and sustainedit The Authority thm filed ie Requesf,arguingthat in finding
the grievancetimely the arbitrator exceededhis jurisdiction by modifring the CBA. The
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Authority requesbthat the award be vacated. The Union did not file an opposition- The
Authority's Requet is beforethe Boardfor disposition.
IL

Discussion

In its Request,the Authority contendsthat the arbitratorexcded his jurisdictiou Tharis
one of the tbree narrow gromds upn which the Board may modi$, set aside' or remandan
arbiration award-l
'Ihe
Authority contendsthat the arbitator exceededhis jurisdiction by modi$ing a
provisionof the parties"CtsA that limits the time within which the Union may file a grierrance.
Article 17"sectionG of the CBA statesin pentinentpart, "If a griwance is filed directly at Step
3, it shall be filed within fiften (15) workdaysfrom the time the Union becomesawareof the
occnrrenceor issueglving riseto the grievance." (RequestEx. 2 at 30.) Article 17"sectionD(3)
adds,"AIl time limin shall tle srictly observedrmlessthe partiesmwually agreein writing to
extendthe time limits." (RequestE:<. 2 at28.)
At the hearing the Arlhoriqv contended"that sincethere were a numberof ell-backs
from Novernber 2Ol3 onward and employees were paid pursuant to the Compny's
inrerpretation,the Union wasthereforeawareof the issuemonthsbeforeit filed the grievance"
on April 24,2014. (Award 3.) TheIJnion's chief shopsteward"'tstified that it wasnot rmtil the
meting [with the Authority's managerof labor relationsandcompliance]on April ll, 2014that
it becameapparentto the Union that the partiescould not resolvetheir differing interpretations
of the newell-back provision." (Award4.) Thearbitratorheld:
The Company may be corrmt that *the colletive tmrgaining
agreementrequiresthe Union to gneve after becomingawareof
the issue grving rise to the grievance,not upon raching an
,-66616iding of the Arrthority's position" But herethe evidence
is not sufficienrtto show the Union ruly becameaware of the
Company's position before April ll, 2Al4- At the arbitration
hearingthe Company'sercplanation
of how it appliedthe new callback provisionwas murky and confusedso it is not unreasonable
that the Union qas not awareof the Company'sactualpositiontill
mid-April 2014. The languageof Article 17 refers to whe,n"the
Union bcomes awareof the occurrenceor issuegti"g rise to the
grievancg" rather than when it reasonablybecomesaware. I
believethe evidencewas insufficient to show the grievancewas
untimels.
(Awarda.)
In appealingthis holding of the arbitator" the Authority notesthat the CBA states*[t]hat
the arbitator shall not have power to add tq subract from or modl& the provisionsof tlis
Agree,mentthrough the award." (Art. lZ $ H(8), ComplaintEx. 2 at 31.) The Authority
t D.C. Official Code
$ 1605.02(61;PERBR 538.3.Theothergrormds,which arenot allegd arethat'1heaward
.m its faceis contar,vto law andpublic policy; or wasprocuredby fraud,collusion,or ofhersimilarandrmlaurfirl
means.-
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contends that the arbitator modified the agreement-and thrs exceeded his jurisdiction{y
replacing the CBA's standardfor when the time to file a grievance b€gins to run with a standard
of the arbitrator's own invention
'Ihe

Aurhority acknowledgesthat the Board has adoptd the test o<pressd inMichigan
o'in
Fmnly Resources,Inc. v. SEIU Local 5l7lv[,475 F.3d 746 (6th Cir. 2OOT,which asls,
'arguably constuing or
resolving any legal or factual disputes in the case, was the arbirator
applyrng the contract'? So long as the arbirator does not offend any of these requirements,the
'serious,'
rquest for judicial intervention should be resisted even though the arbitator made
'improvident'
'silly'
or
errors in resolving the merits of the dispute." Id. at753 (quoting United
PaperworkersInt'I [Jnion, AFLCIO v. Misco,484 U.S. 29, 38-39 (1937). The Authority
arguesthat the Arbitator d*ided that the sfandard for uften a grievance accrued was when the
Union'truly becameaware of the Company's position" and not uihen the Union "became aunre
'the
of
occurrenceo[r] issue Slving rise to the grievance' as required by the terms of the CBA."'
(Requestll.)
The arbitrator's holding clearly satisfies the test set forth above. The arbitrator was not
substituting a new standard; rather, he was
"occurrence or issue" and applying that
face
standardto the
of the case in order to sp@i& what it was that the Union neededto become
aware of in this casebefore it had to file its grievance.
The Authority further argu6 that "ev€n by the standard crated by the Arbiuator, the
Respondent failed to submit its griorance within the 15-day time-limit set forth in the CBA"
(Request 7.) In support of this positiorg the Auhority discussestestimony and exhibits that it
contends refrrte the arbitator's conclusion that "the eviden@ was insufficient to show the
grievance was untimely." The Authority's disagreementwith that conolusion does not preent
the Board with grounds to conclude that the arbinator orceeded his jurisdiction "'The Board
doe not act as a finder of fact nor does it substinrte its judgment for that of the arbitrator on
credibility determinations and the weight attributd to the evidence."' Metro. Police Dep't atd
F.O.P./fuIeno.Police Dep't,61 D.C. Reg. I1295, Slip Op. No. l49l at 4, PERB CaseNo. 09-A14 (R) Q0t4\ (onremandk
In view of the above, we can find no basis for the Authority's contention that the
arbirator exceededhisjurisdiction Thereforg the Aunhority has not presenteda statutory basis
for review.

Decisionand
Order
PERBCaseNo.
l5-A-01
Pap 4
ORDER
IT IS HEREBY ORDERED THAT:
1.

Thearbitrationreviewrequestis denied"

2.

Pursuantto BoardRule 559.1,this DecisionandOrderis final uponissuance.

BY ORDER OT'THN PUBLIC EMPLOYEE REI"AT.IONSBOARI)
By unanimousvote of Board ChairmanCharlesMurphy and hfiembensDonald Wasse,rman,
Keith Washington"Ann Hoffinan"andYvonneDixon
WashingtoaD.C.
Decernber
22,2014
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cmTrxrcArBoF'smvrcn
Thisisbcerti8'thfieerMDecisimanrdOrderinPERBCaseNo.
l5-AOl isbeiqtramined
tothefollowingpartiesonftis the23ddayof December,
2014
MoushafaDozier
labor RelationsIUanager
D.C. WaterandSewerAuthority
50@ OverlookAve. SW
Washingto4D.C.20032
BarbraHurchinson Esq.
AFGELocal2553
?907PowhatanSreet
New Carrollton,MD 20784
bbhattync@gqrail.com

rsl SherylV. Ilarrineton
SherylV. Ilarrington
Secretary
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