
GOVETTNMENT OF THE DISTRICT OF COL1JMBIA
PUBI,IC EMPLOYEE RELATIONS BOARD

In the Matter of:

Teamsters IJocaI Union No. 639
a/w International Brotherhood of
Teamsters, Chauffeurs,
Warehousemen and Helpers of
America, AFL-CIO,

Petitioner,

and

District of columbLa
Public Schools,

Respondent.

PERB Case No. 9O-N-O2,
90-N-OS and 9O-N-04
Oplnion No. 263

DECISION AND ORDER

t Pursuant to an Order issued by the public Ernployee Rel-ations
Board (Board) on,September 25, 1990, the above-calti6ned eases
were consoridated for purposes of investigatlon aird declsion.
A11 three of these appeals filed by Teamsters Local Union No. 639
a/w International Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of America, AFL-CIO (Teamsters) arose
out of the same negotLatLons between it and the Districi of
Columbia PublLc Schools (DCPS) for an inltial eollective
bargaining agreement covering a unit of approximately tFirty (30)
attendance counselors. The Boardrs order requested ttte parlies
to submLt briefs addressing a1l issues conceining the tw;nty_two
proposa.ls declared nonnegotiable by DCPS. Briefi were timeLy
filed by both parties on October 25, LggO.

Having concluded our investigation ancl reviewed the parties'
- pJ.eadings and supporting briefs, ie rnake the following
conclusions with lespect to the negotiabiti.ty of thos5 proposars
in dispute.

.  Prel- in inar i ly,  we note that D.C. Code Sect ion L-6Lg.g(b)
provides that the light to negotlate over terms and condltlons of
emplol'ment extends to "[a]ll_ matters. , , except those that are
proscr ibed by this subchapter,  [ t .e. ,  the Labor-Management
Relations section of the CornprehEnEfve Merl"t personn6t ect
(CMPA)1." The same sectLon of our law l ists s ix speci f ic act ions
(or sets _of actlons) that are reserved solely to rnlnagement, see
Subsec. (a).  In this s i tuat ion, as pointed out in oui  f i rst
negotiability opinion, the Board must be careful in assessingo
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proffered broad interpretations of eLther subsection (a) or (b),
sLnce the former "would vitiate colLective bargaintng, and would
lullify other provisions of the Act" and the titter nwould deny
[subsect ion (a)]  i ts c lear ly intended effect ,  i .e. ,  to permit
management to manage the agencies and direct theLr empJ-oyees. "(Univ. of the District of Qolumbia Facrl@
D p. No. 43, PERB Case No.
@ op. at 3. ) irotwtthstandlng the cMpA,s
expressed reservation of these llsted actions in the management r s
r ights provis ions under D.C. Code SectLon 1-618.8(a),  a r lght to
negotlate nevertheless exists with respect to matters concernl.ng
the exerclse of these nanagement actions. We have prevJ"ously
artLculated that this negotiation right extends to rnatters
addressing the impact and effect of these management actions on
bargaLning-unit employees as well as procedurei concerning how
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these rights are exercised. Teamsters, Local Unions No. 639 and
73O a/w Int ' I .  Brotherhood of eurs

o f Ov . of Colunbia
p op. , PERB Case No. - u - r  I

State, Coun and Munici
Council o and

f ice o ReIa , 36 DCR
sl j .p op. No. 227, PERB
Firefiqhters, Local 36

Case  No .  88 -U-29  (  1989  ) .
and District of Columbia

In t r I .  Assoc . o f
Fire Dep I  t ,

DCR 118, SI ip No, and Univ.

Schools, DCR
TIEgo-D'Amer:.c-""-iea.-E'

Turning now to the proposals here in dispute, we shall
address each separately.

Proposal No. 1:

ARTICLE V.

A .

-  SENIORITY

Principle of Seniority - The principle of
seniority shall prevail at all times. Everything
being equal, seniority shall prevail but fitness
and abillty shalt be considered at all times.
Senj.ority is defLned as total tength of service
with the employer. Discharge or resignation shal_l
constitute a break in service. The last employee
hired shal]- be the first employee 1aJ.d off. and in
rehlrlng, the l-ast employee laid off shall_ be the
first employee rehired.

For the purpose of appLication under this
Agreement, Seniority shall be maintained on an
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occupational unit basLs. The occupational unit
established for this purpose is as fol-lows:
Attendance Counselore EG-09

The subject matter of seniority has not been expressly
removed from the (CMPA) rs presumption in favor of negotiabil_ity
by the reserved management I s rlghts set forth in D.C: Code
SectLon 1-618.8(a).  Moreover,  the wery D.C. Code Sect ion on
which DCPS rel ies in object ing to this proposal (Sec. 1-625.2)
provides in its subsection (d) that "policLes and procedures
developed under the authority of this subchapter are appropriate
matters for col]. wl-th labor

to proposal ' s
first sentence and that of the sentenoe. referring to order of
Iay-off and rehLring as naking senlority the sole criterion for
action and thus running headlong into the reductlon-l-n-force
spec i f i ca t i ons  o f  D ,C .  Code  Sec t i on  l -625 .2 (a ) (1 ) .  We  need  no t ,
however, determine the negotiability of those sentences as
ini t ia l ly proposed since the Teamsters in i ts br ief  (p.6)
supplemented lts proposal with a clause stating that the proposal
"shall not be interpreted or applied in any way l-nconsistent with
federal 1aw and/or D.C. law. " With this aaditional_ Ianguage. and
noting also that the second sentence of the proposal modi_fies the
absolute statement of the flrst sentence as initlal.].y proposed,
we find that the proposal adequately takes account of the
specl . f icat ions 1n Sect l -on 1-625.2(a)(1),  and is negotJ.able.

Proposal 
_No.

ARTICLE VII .

2.

- SEN]ORITY FOR STEWARDS

Notwithstanding his position on the senj.ority list, a
Steward, in the event of a l-ayoff of any type, shalt
contlnue to work as long as there is a Job in his unit
which he can perforn and shaLl be recalled to work in
the event of a layoff on the first open job in his unLt
which he can perform. If an alternate is serving in
place of the reguJ-ar Ster"rard, he shal_l_ be the last
person laid off until the Steward returns. Upon return
of the stegrard, the alternate witl be laid off.

As we have ruLed above, seniority is a negotiable matter
I imited only by speci f ic requirements of  D.C. law with which a
particular proposal vrould conflict. DCPS asserts that this
proposal giving super seniority to stewards for lay-offs and
return to work violates the specification in D.C. Code Section 1-
625.2 (a) (1) of  factors to be considered in the event of
reductions in force, factors that do not include status as a
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union stei.rard. .Again, we do not flnd tt necessary to ru].e on
that argument since we find this superseniority pioposal
nonnegotiable under the proviso to Section 1-625.2'; subsection
(d), which is set forth Ln footnote l_. 1/ A bargaining agreement
containi.ng the proposed provislon would provlde unit *-ernUZrs
other than the ster.rard( s ) ',benefits or procedures of less
employee protectlon than those contalned in this subchapter,, were
such unit member(s) dLsplaced for protectlon from fayofi or
displaced for recall to which the unlt member was otherwlse
entitled by a steward entitled to the protection of this
proposal.

Proposal No. 3:

ARTICLE XXII.  - NO STRIKES AND NO LOCKOUTS

Durlng the life of this Agreement, the Union shall not
cause or engage ln, support, encourage or authorLze any
enployee covered by thls Agreement to parttcipate in
any cessation of work through slowdowns, strikes, work
stoppages, or otherwlse, nor will the Board engage in
any lockouts against any employee covered Uy tni6
Agreement.

_ This provision claims no right barred by statute but on1y
disavor.rs any uni.on right to enga[e in conducl that rs prohr.bited
by law. DCPS contends that the inftial phrase, "Durl.ni the life
of this Agreement " is intended to establ-ish a rlght to"strike
after the Agreement,s explration. The argument is without merit
as a matter of contractual interpretation (the proposal says
nothing at all about any period other than that co;ered by the
Agreement ) and there is no question but that the p.c. cocl6 strlke
prohLbition prevails at aI1 times. The proposal l-s negotlable-

' /  D .C .  Code  Sec t i on  t -625 .2 (d )  p rov ides :

(d) Policies and procedures developed
under the authority of this subchapter
are approprlate matters for collective
bargaining with labor organizations:
Provided, hor.rever, that no such
bargainlng agreement may provide benefits
or procedures of less enployee protection
than those contalned in this subchapter.
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Proposal No. 4:

ARTICI,E XXII I . - PROTECTION OF RIGHTS

It shall not be a violatlon of this Agreement, and l-t
shall not be cause for dlscharge or discipliniry action
in the event an employee refuses to enrer upon any
property lnvolved i.n a prl-mary labor dispute, or 

-

refuses to go through or work- behind any- primary picket
]i.g-, .lncluding the primary picket tine-o? uniois- party
to this Agreement.

Te.amsters asserts that, notwithstanding the CMPArs
prohibition of strikes by District employee-, "it does not
follobr that one of the public Schoolsl eirployees, in the course
of its duties, must be forced to cross a prirnary picket ]-ine
established by non-unit employees.,, Furtherrnore, 

- 
OCpS "hasconslderable f,reedom to negotiate grounds for dLscipLining 1ts

employees. " DCPS counters that the proposal corrtrairenes lhe
cl lPArs prohibl tJ-on of  str ikes under i .c l  code sect ion 1-618.4 and
Pl:tily 

infringes upon management r s right to dlscipline e.mployees
to r  cause  under  D .C .  Code  Sec t l on  1_6Lg .g (a ) (2 ) .

_ The unqualified -prohlbition of any discipline j-n any
situation where a unit emproyee refuse-s to enter the sita of anyprimary labor dispute or to work behind any primary picket ]l.ne
lnfringes upon the management right "to taie- cliseiiriniry 

-a-tron

against employees for cause" thai is protected Uy ir.C. c6Oe
Sect ion J-e|8.8(a)(2).  we therefore i ina this pioposal
nonnegotiable. This is not, however, to be taXin is a ruliilg by
the Board that- every plcket line cLause, no matter how tatloiedl
is nonnegot iable.

Proposal No.

ARTICLE XXV. - SAFETY AND HEALTH

Section 2 - Employees Vlorking Alone

Employees shall not be required to work alone in areas
beyond the calI, observation or perj-odic check of
others where dangerous chemicalsl explosives, toxic
Sas99, radiation, ]aser lLght, high voltage or rotary
machinery are to be handled, or in known dange.ous
sltuation when ever the health and safety of an
employee would be endangered by working ilone.
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DCPS contends that the proposal violates management r s rights
under D.C. Code Sect ion 1-618.8(a)(5) by restr ict l ig Lts rLghis
"to deternine. . . the number of employeesl ..assigned fo an
organizat ional  unl t ,  work project or tour of  duty. . . .  "  Teamsters
argue that the proposal does not mean that two employees must
work side-by-side on a Job that management deterrninei requires
one person. Rather, says the Teamsters, this provision Jays only
that at least one other person must be near en6ugh to obtain any
needed help for an employee assigned to work on i job under
certain hazardous conditLons, We do not believe that the
proposal can be read as dictating, or otherwise ].lmLting
management I s freedom to determine, the number of employees to be
assigned to "an organlzational unit, work proJect oi tour ot
q"t{. " The proposal does not speak to employ;e asslgnment
(indeed, the person ln a position to summon ild need-not even be
an employee). In terms, the proposal slmply requires that In
certaLn specified dangerous situations, someone must be vrLthl-n
caII, or able to observe or check periodlcally. The proposal ia
negotiable,

Proposal No. 6:

ARTICLE XXVII. - LOSS OR DAMAGE

Employees shalL not be charged for loss or damage
unless clear proof of gross negligence is shown.
ThLs Artlcle is not to be conslrued as permLtting
charges for loss or damage to equiplnent under any
circumstances. No deduction of anf ktnd shall be
made without a hearing with the Local Union.

A. Employees shall report any loss, damage, or
destruction of property to the supervisor
immedLatel_y upon becoming aware of auch l"oss,
damage or destruction.

Teamsters argue that s ince D.C. Code Sect ion l -617.1
concerning "causes" for taking enumerated adverse actions does
not address charging "employees with Loss or damage to District
government property, ,'it does not preclude the parties from
negotiating over it. The Teamsters assext that the proposaL
"mere.Iy sets forth standards to be met when charging- the employee
for such loss or danage. and affords an employee so charged its
due process r ights ( i .e. ,  a hear ing).  Finaf ly,  [ the Teaisters
assertl the provision ensures against charging an employee for
loss or damage to equipment under any circumstances ltnus
limiting charges to the empJ.oyee uiEEr appropriate
cl.rcumstances ). " The Teamsters note tnat-IEs proposal is not
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contrary to the provisions of D.C. Code Section 1_1216 2_1 Aut
" melely adds the requirement that before charging tne er,ipfoy."
for damages to Distric,t property, that cl,ear iro5f of giiss'
negligence be established. ,'

DCPS contends that the proposal restricts its statutory
author i ty under D.C. Code Sect ion I-1215(c) to Lmpose
" appropriate di.soiplinary actl_on. . . against any ern-ployee for a
negJ.igent act- or omission. " Furtheriore, the proiosal
contravenes the employee liability standard eoi darnage to
919!r1ct property statutorily estabushed under D.C. Code Sectton
1-1216 from "negl igent" to "gross negl igence. "

At the outset,  D,C. Code Sect ion 1-612.1 ent i tLed , 'Adverse
act ions" and D.C. Code Sect ion 1-1215(c) addressing disclpl inary
action by the District of Columbia has no relevance to-TEA-
determinatLon of the - negotiabl.Iity of a proposal- concerning
employee responslbility for the cost or expense resultlng irom
loss.or.damage to DLstrict property. we tilerefore re5 eci the
partiesr discussions with respect to the applicabitit| of these
statutory provisions. However, we find tllt ttre prop6sal
directry encoaches upon the enproyee riabirity st-andird set forth
in  D .C .  Code  Sec tLon  1 -1216 .

Section L-L2I6t s express statutory standard, L.e.,
"negligence, " is directly undermined by the proposElfE second
sentence whJ.ch provldes a ,'gross negligence', stlndard. This
would al ter the statutor l ly-establ i ;hed circumstances, 1.e. ,
"pggl+gg+ damage to or loss of DistrLct property, " undEF-r whichthe District may c-hirge enployees by placing- a h6avier burden onr!, vLs-a-vls, the "gross negligence,, standard. To this extent
the proposar dLrectl.y contravenes D.c. code section ]--L2L6 anar istherefore, nonnegotlable.

" /  D.C. Code Sect ion L-I2L6 provides:

Liabiltty of enployee to District for
damage to its property.

Nothing in Sections 1-1211 to L-!2L6
shall be construed so as to relleve
any Dj.strict employee from lLability
to the District for negligent damage
to or l-oss of District property.
( Ju l y  J ,4 ,  7960 ,  74  S ta t .  52O,  pub .
L .  86 -654 ,  Sec t i on i  L973  Ed . ,  )

negl igent
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We furttEr note, lrith respec,t to our dissentl_ng members,
that the preface in Section 1-fZ]-6, "Nothing Ln Sections 1-1211
to 1-1216 shall be construed so as to relie.ve any Dl_strict
employee from llabil-ity to the District,', affords no greater
latltude to the negotl-ability of thts proposal. In this regard,
we agree with the dissenting opinion that this clause merely
provides a statutory l-nterpretation that Sections l-121I to 1216
do not relLeve rrDistrict employees from liability to the
District." we disagree however, that this l_ack of ret.Lef frorn
t iabl l i ty under D.C. Code Sect ions 1-1211-1216 leaves open to
negotiatlon the statutorily established standard for employee
Iiability 1n Section ]--L2I6. We note that Section 1-1216 itself
is among the D.C. Code Sections that is not to be construed as
relievLng llability for such negllgent damage or .i_oss. To
interpret Section 1--7276 differently woufd render the second half
of  th is statute,  i r .e. ,  " for negl igent damage to or loss of
District property, " meaningless.

Members Kohn and Danowitz dissent from this rullng in an
opinion that is attached hereto.

Proposal No. 7

4\RTICLE XXVII. - INCIJEMENT WEATHER WORK

Section 2 - Reporting Tine

Durlng inclement weather where the DistrLct Government
has declared an emergency, employees ( other than those
designated essentLal employees ) will be given a
reasonable anount of time to report for duty without
charge to leave. Those employees required to remaLn on
their post until relieved wiII be compensated at the
appropriate overtlme rate or wil_l- be given compensatory
leave for the time It takes his/her relief to report
for duty.

The Employer agrees to dismiss all non-essential-
employees when early disml-ssat is authorlzed by higher
officLals during Lnclement weather.

The TeamsterE revised this proposal in its brief by
substituting "Superintendent of Schools" for ',DLstrict
Government " in the first line. DCPS has contended that to the
extent the proposal in its originat form usurped the Board of
Educationrs independent personnel. authority as an independent
agency under D.C. Code Sect ion 1-6O3.1(13),  i t  is  nonnegot lable.
FurtherrBore. DCPS makes the general assertion that the proposal
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v io la tes  i t s  r i gh ts  under  D .C .  Code  Sec t i on  1 -618 .8 (a ) (6 )  " t t l o
take whatever actions may be necessary to carry out the misiton
of the DistrLct government in emergency situatlons. "

Any basis for DCPS I obJection with respect to infringement
upon l"ts personnel authorJ_ty has been elimlnated by the r6vlsion.
As for l-ts second obJection, we fLnd nothing ln the proposal that
contravenes management r s authority in emergency sLtuations. The
proposal only addresses employee accotnmodations under incLement
weather conditions. As such, the proposal is clearly negotiable.

Proposal No. 8

ARTICTE XXX. - PROMOTION PROCEDURES

A. AIl attendance counselors are entltled to have
knolrledge of promotion polLcies and procedures. a
copy of promotlon policies shall be maintained in
the business offLce in each school and shatl be
availabl-e for use by attendance counselors.

B. A11 vacancies in higher positions to be filled
competitively ahall be advertise.d throughout the
schooL system by announcements which will_ set
forth the grade level, application procedures and
the deadline date for submlssion of applLcation.
Additional informatioa concerning positions may be
secured from the Division of Human Resources
Management.

C. Announcements shal1 be posted in a conspicluous
place on the business office bulletin board fn
each school or office by the responsible offlcer
in charge. Copies shalL be sent to the Union.

D. Every attendance counselor appllcants [sic] for a
hl-gher position vrho is not selected wiII be so
advised in writing within 20 school days after the
positl,on has been fl11ed, Such appticants shall
have the right to go through the grievance
procedure.

This proposal i.rould provide bargaining-unit employees
information on vacancles that would iepresent prornotionat
opportunities. It also provides the Teamsters copies of this
information. DCPSTS only contentlon is that the proposal would
provide information on positions outside the bargaining unit.
whic.h the Teamsters do not represent. DCPS asseits th;t the
promotion procedures therefore ,,do not vitafly concern"
bargaining-unit empLoyeesr terms and conditions and so the
proposal is nonnegotiable.

Nothing in the CMPA proscriibes the negotiability of the
provlsions of this proposal . The information is sought for use
by bargalning-unlt employees and is plainly germane to the terms
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and conditions of their employment.
this proposal to be frivolous and the

We flnd DCPS'S obJ ection
proposal negotLable.

to

Proposal No. 9:

ARTICIJE XXXI . - TEMPORARY APPOINTMENTS, TRANSFERS AND DETAILS

B. Transfers

Paragraph 1.

Employees displaced by the el-imination of
Jobs through Job consolidatLon ( combining the
dutLes of  two or more Jobs),  the instal tat lon
of new equLprnent or maahinery, the curtail_
ment -or replacement of existing facLlities,
the development- of new facilitles, or for iny
other reason, shall be permitted io exercise
their seniority rights lo transfer ro any
other vacancy for r.rhich they are qualified.
An employee transferred as I resuit of the
applicatlon of thls provision may be gLven
reasonable training needed to asGume the
duties of the Job in which he Ls transferred.

Paragraph 2.

Employees desiring to transfer to other
positions shall submit an application in
erriting to their immediate supervisor for
transmittal through supervlsory channels r.rith
a copy to the division dire.ctor. The
appllcation shal1 state the reason for the
requested transfer. Employees requestl-ng
transfers for reasons olhei tnan itre
elimlnatioa of Jobs shall be transferred to
vacarrcles for which they gualify on the basis
of seniority; provlded ttrJt sucl transfer
shall not adversely affect the operation of
the work slte from which the emp-loyee is
Ieaving. The school system sha-ll iespond to
the.employeers transfer request wtthin twenty
(20 )  work  days .

Paragraph 3.

If a transfer is granted in response to
employee's request, such ernployee shal1

an
be
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Lneltgible to request another transfer within
a one-year perlod.

Paragraph 4.

Involuntary transfers or details shall be
based on operational reguirements and shall
be in the inverse order of senLority, except
in emergencLes and i-n cases where tt r,rou].d
create a hardship on the employee and/or the
operations at the vrork site.

DCPS contends that the proposar interferes with management r s
g91e riqht to transfer an employee under D.C. Code Sectio; 1_
618.8(a)(2) and is thereby nonnegot iabre. The Teamsters assert
that the proposal merely providel procedures for transferring
employees and addreases the impact and effect of management
decisions on transferred employees, while leaving tn ilanigement
the ultLnate decision to transier employees.

As to Paragraphs 1, 2 and 3, we agree wLth the Teamsters r
assessment. There ls nothing Ln these paragraphs that violates
management's sole right to decide o., a lranitei. The proposal is
llmited to transfer procedures and accommodatLons for tnose
employees transferred.

In reviewing paragraph 1, we note that the circumstance
addressed does not constitute a " transfer,' within the meanlng of
Section 1-618.8(a)(2) but rather descrlbes the use of senLority
by an employee who=se job_ is eliminated, so that the employee no
longer has a position, which is commoniy known as 'Uumiini.,' Theproposal addresses procedures that such employees may ixeicise
for placement in vacant positions for whici tiey are-qualified.
See discussion offEsue-s number 1 and 2 i; Crrryggs:ity=;{GDistrict of ColumbLa Facult)' Associatlon ana- UniveiEl tv oFJ
R+!r1e!_el_ggts4!terparagrapn 4 pJ_aces absolute limitations on management's solerqrsvto1lrr .r 1r.t-crucs .rrrsctrur€! rrm:.tatlons on management I s sole
right to transfer that are r.ncompatible hrith o.c. code section 1-
618 .8 (a ) (2 ) .

Therefore we find paragraphs L, 2, and g to be negotiable
and Paragraph 4 to be nonnegotiable.

Proposal No. 10:

ARTICLE XXXI. - TEMPORARY

D.  De ta i l s

AFPOINTMENTS, TRANSFERS AND DETAILS
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Empl-oyees detailed to a higher position for
more than sixty (6O) days shall be paid at
the higher rate beginning with the flrst full_
pay period after the sixty (60) days detaLl.
Such detail shall not be extended without the
mutual consent of the affected enployee. AIL
such details shal_I be put in writj.ng as soon
as posslble

Teramsters describe thls proposal as ensuring "that a
detail-ed employee (as a result of a nanagenent decis1.on to
detail) receives comparable pay for his or her vrork after a
specified period of time. " DCPS contends, however, that the
proposal interferes wlth managementrs sote right to assign
empJ.oyees pursuant to D.C. Code Sect lon 1-619:g(a)(2) to- the
extent that it requi.res "mutual consent before a detail can be
extended" and thus is nonnegotiable.

We agree with both the Teamsters and DCPS. Though this is
presented as a sJ-ngle. issue, it contaLns separate protisions that
are severable. To the extent that the proposal addresses
compensatlon during a detail, it is clearly negotiable pursuant
to the express provis ions of  D.C. Code Sect ion 1-619.12
concerning coll-ective bargaining over compensatLon.

Ho$rever, we fLnd the extension of detaLls to be a form of
assignment. The requlrernent of the second sentence of the
proposal that an employee must consent before management nay
extend a detail after the ftrst 60 days thus infringes on
managementrs sole right to assign enployees under Section 1-
618.8(a)(2).  Such a provis ion Cannot be seen as proceduraL or an
accommodatLon as we flnd the last sentence in the proposal to be.
We therefore fl-nd the proposals in the first and third sentences
here negotiable and that the proposal l-n the second sentence
nonnegotlable.

Proposal No. 1l :

ARTICLE XXXI . - TEMPORARY APPOINTMENTS, TRANSFERS AND DETAILS

E. Reduction in Force

Paragraph 1.

In the event of a layoff (reductlon in
force),  empl-oyees shal I  la ld of f  (s ic)  in the
inverse order of senioritv and in accordance
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with the Milltary Selective Act (sic) of
1967, as amended. Temporary enployees shall
be J.al-d off flrst, probationary employees
sha1l be laid off second, and perrnanent
employees last.

Teamsters describe the proposal as addressing procedures for
i nplementl-ng a reduction-in-force (RIF) and accomio&ating its
inpact and effect on employees. DCPS argues that the pr5posal is
inconsistent erith D.C. Code Section L-6Za.Z because it- as-signs
"control [of] art aspects of reduction-Ln-force" to the ,,Military
Selective Act of 1967,, (sic), though "it 1s the CMPA, and not the
I federal atatute] that is the rele;ant document,, here.

_ -__Wg f ind this proposal to be negot iable.  D.C. Code Sect ion
L-625.2 provides minimum criteria that shall be included ln any
estabrished reduction-in-force procedure. rt does not dictate
the priority that is to be affo;ded these minimum crlterLa nor
does It pre.clude the addition of other criterta. Moreover. we
cannot find that a fedelar law is in conflict with and displ-aced
by a D.C. Iaw erithout a specifJ.c and compelling showing thit such
a result Ls unavoLdable. DCPS has made no suci showin!. [Member
Johnson dissentsl

TLme and one-hal f  (L L/2) shal l  be patd for aI I  hours
worked in excess of forty (40) hours in a week or in
excess of  eight (8) hours in a day.

DCPS makes the bare and general assertlon that the
Teamsters I proposar on overtime violates the Fair r.,,abor standard
Act. Our review of the proposal reveals no inconsistency with
that raw- The burden lies with Dcps to establish its contentions
with respect to proposats it decLares are nonnegotiable including
the arregation herein that it violates the Fal-r Labor Standards
Act. .With nothing more from DCPS, we find this proposal
negotlable.

Proposal No. 12:

ARTICLE XXXII I .  -  OVERTIME

Proposal No. 13:

ARTICIJE XXX]V. - WORK YEAR

The work year for
exceed the lenath

Attendance Counselor EG-09 shal1 not
of the nornal worik year for
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Teachers/Attendance Of f Lcers,

A . Hours of Work

The normal workday for Attendance Counselor EG-O9
sha l l  be  f rom 8 :3O a .m.  to  3 :S0  p .m, ,  l nc lus j - ve  o f
a duty- free lunch period.

B. AII  employees shal l  be granted two (Z) f t f teen (1S)
minute. breaks during their regul-ar work shlft.
Whenever possible, it shall be scheduled near mid-
morning and mid-afternoon.

C. Extra Duty pay

1. Extra duty pay actLvLties shall Lnctude
only those activities performed before
and after school, as determj.ned by the
Board of Education.

2. Compensatory time for extra duty shall be
paid at the overtime rate of one and one-half
(L L/2) t imes the hourly rate of  pay.

The Teamsters assert that the affirmative right to engage in
collective bargainl-ng over the subjects contained in the above
proposal is found in the following statutory provision:

Sec t i on  1 -613 .L (a ) (2 )

The basic workweek and hours of work for all-
employees of the Board of Gov€lrnors of the
School of Law, the Board of Education and the
Board of Trustees of the University of the
District of Columbia shall be established
under rules and regulatlons issued by the
respectlve Boards: provided, however, that
the baslc work scheduling for all employees
in recognized collective bargaining unj.ts
shall be subj ect to collective bargaining,
and collective bargaining agreements shal-l
take precedence over the provisions of the
subchapter.

the. Teansters argue that all of their proposed provisions
are withLn this negotiabte framework. Any contention by DCPS
that the proposal violates management,s right under Section 1-
618 .8 (a ) (5 )  l s  qua l i f i ed  by  Sec t i on  1 -6L3 .L (a ) (2 ) .  Fu r t he rmore ,
the Teamsters contend that establishlng the length of the work
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year for atte.ndance counselors does not establish the starting
date of the school year and therefore does not Lmpact on the D.C.
Board of Education's authority to determLne educ.alion po1icy
pursuant to D.C. Code Section 31-102, and l.s therefore not
governed by the Board's decision in Teachers I UnLon
tocaL 6, AFt-CfO and Distr ict  of

Case No. t 'd ,

We disagree. In our view the length of the work year is not
reasonably distingulshable from the openlng day issue that we
found nonnegotlable in Washington TeaAhelg' Union, Local 6, AFb
Cto and p.C. pubtic Schoo-rEl-EilFia.-

Public En

Proposal No. l-4

ARTICLE XXXVI.

Relatlons Board e t  a I .  v .
App.

- ANNUAL TEAVE - ATTENDANCE COIJNSETOR

In that case we concluded that "the opening day" and "the
deternination of duty days during the school yeir" were ,,subjects
that. have such high policy impliaations" as not to subject DCPS
to the CMPATS requirement to engage in collective bargiining with
respect to them. This introductory paragraph would determiie the
number of duty days for attendance counselors by tying them to
the length of the work year for teachers/attendance oificers. To
this extent we find the proposal nonnegotJ.able.

We flnd that Section "A( of the proposal is nonnegotiable
for the same reasons that the lntrodu-tory paragraph ii outside
!h9, !co!,e of bargaJ.ning. While the provi-so in p.C. Code Section
1-613.1(a)(?) gupra st lpulates that ;work schedul ing for aI I
employees shall be subject to coLlective bargaining, " we conclude
that scheduling, a bargainable subJect, is distinguishable from
the establishment of the ,,basic woikweek" and ,,hours of work" -
matters reserved to managernent. proposLng the hours of a
"normal workday" directly contravenes the Board of Education's
r ight under Sect ion t-613.L(a)(Z) to establ ish the hours of  work,

With respect to Sections B and C, we find both of these
proposed provJ.sions to be negotl-able.

ANNTIAT LEAVE

Paragraph 5.

Employees on vacation shall not be subject to
call-back in case of emergency.



.. DCPS simply asserts, grithout explanation, that this proposal
"viol.ates the plain meaning of D.C. Code SectLon 1-618.9(a)(6)
which retalns i-n management the so].e rl-ght , [t]o take whatever
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actlon may be necessary to carry out the mission of tne- U[FEiEct

ARTICLE XLVII. - HOIJIDAYS RECOGNIZED AND OBSERVED

The folLowLng days shall- be recognized and observed
paid holidays:

New Yearrs Day
Martin Luther Klngrs Birthday
Washingtonrs Bir thday
MemorLal Day
Independence Day
Labor Day
Columbus Day
Veteran's Day

in emergency situationsr." ( emphasJ.s in original ) But the
col lect ive bargaining author izat ion of  Sect ion 1-613,3(a)(5) (see
footnote l/) is an expJ-icit exce.ption to the application of
Sect ion 1-618.8(a) to provl"s ions for leave.

-Why these explicLt words should be ignored, and vrhy the
usual constructLon canon that specific provisions are to take
precedence over general ones should here be ignored, DCPS does
not say. We know of no reason to ignore eLther source of
instruction and therefore believe that the governing statute
instructs us that mattera of leave are bargainable. The proposal
here concerns Just such a matter and is, therefore, a mandatory
subject of bargaLning under the law that governs us.

Member Squire dissents from this ruling Ln an opinion
appended hereto.

Proposal No. 15:

t /  D.c.  code Sect l -on 1-613.3(a):  , .A11 employees shalL be
entitled to earn annual and sick leave as provided
helein, except: 

* * *
Provided, however, that leave for all employees included
within recognized co.l-lective bargaining units shal_l be
subject to collective bargaJ.nlng and collectj.ve
bargaining agreements shall- take precedence over the
provisions of this subchapter. ',
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Thanksgiving Day
Christmas Day
One Personal lloliday
@ttaay
Inauguratlon Day ( every four years)
Any other J.egal holidays declared by the
District Government

Eligibl-e employees shall recelve one (1)
dayrs pay for each of the holidays listed
above on i.rhl-ch they perform no work.
Whenever any of the holidays listed above
shall fall on Saturday, the preceding Frlday
shall be observed as the hol-1day. Whenever
any of the holidays listed above shall faII
on Sunday, the succeeding Monday shall be
observed as the hoJ.iday.

Teamsters assert that nothing in the CMPA restricts the
negotiations of holidays. They point out that the management I s
r ight c l -ause under D.C. Code Sect ion 1-618.8(a) does not state
that the determination of holidays is an area over which
management retains the sole authority. Moreover, D.C. Code
SectLon L-613.2 which llsts public holidays is not exclusive with
respect to negotiations over the subject of holLdays. Most
importantly, the proposal- here ls more approprlately governed by
D.C. Code Se.ct ion 1-613.3(a) which provides " that leave for aI I
employees included within recognized collective bargaLoLng units
shall be subject to collective bargainj.ng and collectl.ve
bargaining agreements shall take precedence over the provisions
of thls subchapter. " The tero additional 'holidays" proposed are
actuaLly personal leave days and should not be found
nonnegotiable siraply by their characterization as "holidays." 1/

'/ DCPS argues that D.C. Code Section t-6L3.2 is an
exclusive list of public holidays and cites to the legislative
history of this provLsion which states:

Section 1202 establishes the legal public holidays. The
holldays are named in the act so as to be nonnegotiable
and to make it clear wtrat they are. Legal support for
this action is found in Tulsa TheatrLcal Stage Employees
Union Loca1 No. 355 .\r. B

386 (u.s .  L976r.
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contro

hla
Co

This proposal ls not controlled by our decision in
ngton Teachers Union, Local 6, AFL-CIO and Dl.strl-ct of

, supra. We see
erences between the cases. There. the questl_on

here ls negotiable under the CMPA.

ia

was whether the school_ calendar -- a phenomenon aifectfuig every
"cLtLzen" of the schools communLty in the same eray -- was
bargainablst specifioally, the issue closest to ours here was
whether the school board's action in making Good Friday a duty
day rather than a school hoJ.{day was in vi6lation of iis duty to
bargain. There, the Board answered "no" and the D.C. Court of
Appeals held that the Board's answer was wl-thin its zone of
decLsion though not compel- Ied. Sl ip Op. at  6,  10, 556 A.Zd.
206. Here there is no question of th6 designation of a
partlcular day or days as "holidays', for the entire sshool
system. Instead, we have a proposal that each unlt employee be
allowed to take off that person-'s birthday and one othlr 

-

personally-chosen day. The practical effect of this proposal
would have nothing like the systern-erlde consequence oi tle Cood
Friday.proposal in the earl_iei case, hence itJ policy impact J.s
signLficantly -- and we say, decJ.sively -- Iess. fhe Wainington
TggcFers r_ Union case was not a pronouncement on all tsEG-s in
whicrr.a Clate figures. We conclude, therefore that the proposal

Proposal No.

ART ICI,E LI .

16 :

- CoMPENSATTON :/

Collectlve bargaining with respect to compensaEi-on is
expressly author ized as provlded in sect ions 1:602.6, 1_61g.16
and 1-618.17. DCPS here chal_lenges i ts duty to bargain
compensation for fLscal. year 1990. The only argument raLsed by
DCPS incorporates by reference those made 1n an unfair labor
Plugtlge proceeding pendLng before the Board l-n PERB Case No.
:ul1u--us concernlng DCPS, s alleged refusal- to bargaJ.n in good
fai th.

(  footnote 4 Contrd)
In contrast to leave, legal public holidays are

through Iegislative or other govLrnment declsions,
collective bargainJ.ng, and aie not limited to a
enployer/employee relat{onship.

establLshed
not through

particular

57 The proposal is appended to thls frfuitriotr.
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The question before the Board in a negotiability appeal is
whether or not a partlcular matter Ls negottabl_e. u6 c6lnizabfe
issue having been rar-sed by Dcps co.tcernltrg the negotlauirity or
this proposal, we conclude that the Teamet5rs' pro[osa1 on
compensation is clearly negotiable.

Proposal No. 17:

MEDICAL INSURANCE

Effective November 1, 1999 the current Medica1
Insurance plan shall be discontinued and the Teamsters
Plan shall replace Lt. The Board ahall remit to tbe
Teamsters Health Trust S365.73 per month per employee
for 12 month employees.

Effective June 1, 1990 the contributions shall be
increased by S32.93 per month for 12 month employees.

When an employee retires she/he shal1 revert to the
same plan coverage as presently afforded to such
retirees as under current conditions.

DCPS objects only to the third paragraph of this proposal
concernlng the reversion of retired ernployees to the rneai-iaf
Lnsurance plan the employee was affordld prior to Novenber 1,
1989. DCPS contends that it is incapable of providJ.ng employees
what is sought. However, in its tri6t, the Teamsters elLml-nated
thLs paragraph. In view of this-action by the Teamsters, no
appeal with respect to this proposal is now before us.

Proposal No. 18:

MAINTENANCE OF STANDARDS

The Board agrees that all conditions of ernployment
relating to wages, hours of work, overtime
differentl-als and general working condLtions shall be
maLntained at no less than the highest standards in
effect at the time of the signing of this Agreement.
artd the conditions of employment sha1l be iiproved
wherever specific provj-sions for imprcvement are made
elsewhere in this Agreement.

It ls agreed that the provisl-ons of this Section shall
not appfy to inadvertent or bonafide eEors made by the
Board or the Unlon in applying the terms and conditions
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of this Agreement if such error is corrected wtthin
ninety (90) days from the date of error.

Thls provision does not give the Board the right to
impose or oontinue wages, hours and $rorking conditions
less than those contained in this Agreement.

Teamsters assert that its genera.I_ intent by the proposal J.s
to "preclude the loss of a benefit by the inadvertent failure to
expressly incorporate the benefit ln a new agreement. " DCPS
counters that the proposal's broad language in the first
paragraph does not take into consLderation ttrose matters that are
reserved to management under D.C. Code Sect ion 1-618.8(a).

Notwithstanding the Teamsters' representation that the
proposal extends only to negotiable "working conditions, " the
proposal unqualifiedly states "general working conditions. " It
is overly broad to the extent that it does not nake any exceptlon
for the management r ights given by D.C. Code Sect ion 1-618.8(a).
The proposal is therefore nonnegotLable l-n its present form.

Proposal No. 19s

DISCIPLINE AND DISCHARGES 5/

In Teamsters Local Unions N o . I)5v and 73O a/w International
Bro o eurs

9, Supra.
S1 lp at  p .8 ,  we to bargain
can arLse from a nonnegotiable management right decision which
extends to 'rprocedural matters concerning the levels of
dlscJ-pl ine.. .  t , l  "  we held further that bargaining r ights extend
also to matters addressJ.ng the inpact and effect of such
management decisions on bargaining-unit employees, See,
Interqational Association of Fl-refiqhters, LocaL 36 and District
of co De r,  supra,

vers
argue t

provrsj.ons of thetr progressive discipline and discharge proposal
are within the framework established bv the Board in these cases
and are thus negotiabLe.

DCPS contends that the proposal is "within the prohibited
subJects which are. excepted lunder D.C. Code Sect ion 1-6].8.8

of

The proposal is appended to thLs opinion.
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(a)(2) l  f rom the overal l  obl igat ion to bargaLn col leot ively.  "
Specifically, the proposal is alleged to ,,lirnit[] incidents for
which the penalty of irunediate discharge c'an be assessed against
an employee" and accordtngly l-s nonnegotiable. We disagree.

We find that the proposal contains only procedures to govern
a progressLve disclplLnary pollcy. Nothing in these procedures
prevents DCPS from determLning cause for discipline. The
proposal merely establishes a progressive order under which
discipline shall be taken. The p]coposal- does. not take aeray
managementrs right "to suspend, demote, dlscharge or take other
disciplinary actions against employees for cause,,; rather. it
would delay when a particular discipllnary measure for a specific
cause may take effect. For the foregoing reasons, we find this
proposal to be negotlable.

Proposal No. 20:

SUBCONTRACTING

For the purpose of preserving work and job
opportunLties for the employees covered by this
Agreement, the Board agrees that no work or services of
the kLnd, nature or type covered by, presently
performed, or he.reafter assigned to the collective
bargaining unLt wiII be subcontracted. transferred,
Ieased, assigned or conveyed in whole or in part to any
other pLant, person or nonunLt employees, unless
otherwise provided in this Agreenent.

Teamsters contend that notwlthstanding the fact that l.ts
proposal bars subcontracting completel_y rather than restricting
it to certain circumstances, the proposal is not nonnegotiable
since subcontracting ls clearly bargainable under the CMPA. DCPS
argues that the plaln language of the proposal forbids l.t from
subcontracting under any circumstances and thus would vlolate
management I  s r ight pursuant to D.C. Code Sect ion 1-618.8(a)(4)
"[t]o maintain the efflcJ.ency of the District Government
operat ions entrusted to them" and (a)(6) " to take whatever
actlons may be necessary to carry out the mission of the District
goverrunent ln emergency situations. ,,

Although we agree that not al1 proposals with respect to
subcontracting are nonnegotiable under the CMPA, the presumption
of negot iabi l i ty under D.C. Code Sect ion 1-618.8(b) does not
override expresa proscriptions under other provLsions of the
CMPA. Because of the absolute and unyielding language of this
proposal,  i t  v io lates the proscr ipt ions of  D.C. Code Sect ion 1-
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618.8(a)(6).  As suoh, the proposal is nonnegotLable.

Proposal No. 21:

SEPARABIIJITY AND SAVINGS ?/

The Teamsters have deleted, in their brief, the only
provision that DCPS had declared nonnegotiable as sanctioning
strlke actlon. In view of this action by the Teamsters, theie is
no dispute before ua with respect to this proposal and therefore
no issue with respect to negotiabillty remlins for our
determinatLon.

Proposal No. 22:

DRUG TESTING REOU]REMENTS :,/

The Teamsters arguments for finding its proposal negotiable
can essentia]-Iy be summarlzed as follows. It contends drug
testing of these employees (attendance counselors ) and the
resulting dlscipline that nay be imposed has an impact upon
employees that is direct and substantially greater than 1ts
impact upon students and parents of studenti. In this regard,
says the Teamsters, drug testing cannot be considered educational_
policy subJect to the excluslve authority of DCPS. Moreover,
there are no statutory provisions conce.iing drug-testing which
preempt the matter addressed in its proposal or thEt proicribed
collective bargaining with respect to any aspect of it.
Superl-ntendent of Schools' directives, rules and/or regulations
do not bar collective bargaining, the Teamsters contend, citing
D.C. Code Sect l -on 1-604.4(h).  Teamsters also incorporated by
reference the Union arguments made in Teamsters, Local Unions No.

of Columbia PubJ.ic Schools. supra, ter referred

"r;ffii.' ""tj ""i-*ittEi.
DCPS raises many of the same arguments it made in PERB Case

No, 89-U-17. DCPS asserts that pursuant to D.C. Code Sect ion 31-
LO2 and the Board of Educationrs statutory authority to issue

'/ The proposal ls appended to this opinion.

"/ The proposal is appended to this opinion.
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rules and regulat ions under D.C. Code Sect lons 1-6O9.1(b) and l_
999.1(b)(2) the subJect matter of  emptoyee-drug test lng is wi thin
its exclusive authority. DCPS further contendl as a gEneral
matter that the proposal vlolates managenentrs right ;[t]o
maLntain the efflciency of the Districl government ope:rations',
and to determine internal securl-ty practlces under o-.C. Code
sec t i on  1 -618 .8 (a ) (4 )  and  (a ) (S ) .  

-

DCPS specifically obJects to the provisions of the proEosal
concerning empl-oyee training, asserting that requiring tiaiitng
during paid-duty hours violites manageient's rig-ht to-assign nork
under D.c.  Code Sect ion 1-61g.g(a)(2j .  I t  a lso contends t f ,at  the
proposed standard of "probabJ_e suspicLon,' which limits the
circumstances under which drug testing may take place interferes
w1th management's rlght, based on sat;ty concerns for school_age
children, to determine its internal secirrity practi"ces pursuant
to  D .C .  Code  Sec t i on  1 -618 .8 (a ) (5 ) .  F tna l1y ,  DCpS con t6nde  tha t
the proposalrs liml-tations on management r s iigtrt to impose
discipline_when employees test positive vioraies its rights under
D .C .  Code  Sec t i on  1 -6L8 .8 (a ) (2 ) .

DCPS ralsea no argument that it did not raise in its brief
lT-g"t recent drug-testing case involvJ-ng these parties but a
different bargaining unit, PERB Case No. g9-U-17 cited supra. rn
that case, the bargainLng unit consisted of bus driversGf,d--
attendantst thls case concerns attendance counselors. In PERB
Case No. 89-U-17 the Board rejected DCpS,s arguments that D.C.
Code  Sec t l on  31 -1O2,  1 -609 .9 (b ) ,  and  t -609 .1 (b ) (2 )  ves ted
exclusive authority in DCPS to establish all aspects of a drug_
testing prograrn notwith-standing the collective Largaining
provisions of the CMPA.

Before we can address any of the disputed provisi-ons, we
must respond to the underlying questjon 1.e., whether or not
DCPS's decislon to adopt a drug-testing F;6g-r.,\,rD ri qe(jrljLon Eo aoopt a drug_testing program is negotiable.
As we stated in Teamsters Local Union No. 639 ana 7SO alw

at p,4, whether D.c. code sectio;- 1-61B.ETEJ-exempis irom tne
duty to bargain the decl_sion to implement (or aaopt) a drug-
testing program is, in our vlew, based on the facts of the case.
We conclude that because these employees r jobs as attendance
counsefors require their regular contact erith students in the
D.C. Schools,  DCPS's decis ion to adopt a drug-test ing progran
with respect to them is [Iike that in peRB Case Ho. eS-U_iZ]
nonnego t iab le  under  D .C .  Code  Sec t i on  t -619 .8 (a ) (A )  and  (5 ) .

We further find that establishment of the circumstances
under which an employee wil_l be tested (which we refer to
here.af ter as the "standard, '  for  test lng, e.g. ,  test lng only upon
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reasonable suspicion that an empLoyee is under the Lnfluence of a
controlled substance or substances. or testing as part of a
regularly requlred physical examinatlon ) is so Lnt-imately a part
of the decislon to test at all that it, too, is hetre not a
mandatory subject of bargaJ_ning. Crittsal to this dec1sion is
the fact that a proposal on a mandatory subject of bargaining may
be selected by an arbitrator or arbitration panet to b6come part
of a collectLve bargaining agreement. We believe that the pottcy
content of the standard for testing Ls so great that - with
respect to this unit - rrre should not declaie it to be wlthin the
control of a thLrd-palty decision maker without a clear direction
to do so in the governlng statute. We therefore find the
proposal-'s establlshment of a standard for drug testing of
empJ.oyees, i.e., probable suspicion, to be noniegotlable.

Turning to the training provision, we f1nd this to be merely
an accommodation for empJ_oyees vrho will be affected by the drug_
testing program. It is not the assignment of work. We find this
provision to be negotiable.

With respect to most of the remaining provisions at issue
here, vre follow our ruling in PERB Case tto. g9-U-12 that nelther
D .C .  Code  Sec t i on  1 -618 .8 (a ) (4 )  no r  (a ) (E )  t im l - t s  DCPS 's  du ty  to
bargain over procedures and the impact and effect of a legal-ly
unilateral management decisj-on including procedural matteis
concerning the revels of disciprLne preiciibed thereunder. Most
o_f thg Teansters' proposal falls within these parameters and is
therefore negotLable, Ho!,rever, paragraph three under
"Consequences of a positive Testn maidaies that a posltive test
result durl-ng.a probationary perJ.od requires pCpS lo discharge
the employee J-nmediately. That paragraph would remove
management's discretion whether ,'to suspend, demote, discharge or
take other .dlsciplinary action against Employees for cause.', We
therefore find thLe provision of the proposal to be
nonnegotiable.

We find aII other provislons of the Teamsters drug-testLng
proposal to be withLn the bounds of negottability dLscussed above
and therefore negotiable.

ORDER

IT IS HEREBY ORDERED THAT:

The Respondent District of Colurnbia pub].ic Schools (DCPS) is
required to bargain upon request with respect to the
proposals of Teamsters Local 639, a/w Internatlonal
Brotherhood of Teamsters, Chauffeurs, Warehousemen and
Helpers of  Anerica, AFL-CIOts (Teamsters) concerning:

I .
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a .

b .

Article V. - Seniority, Section A.

Article XXII. - No Strikes and No Lockouts.

Article XXV. - Safety and Health, Section 2 - Empl-oyees
Working Alone.

Artlcle XXVII. - Incl-ement Weather Work, SectLon 2 -
Reporting Time.

Art ic le XxX. -  Promotion Procedures, Sect ion A.,  8. .  C.
and D.

Atticle XXXI . - Ternporary Appointments, Transfers &
Details, Section B. - Transfers, Paragraphs 1, 2 and 3.

ArtLcle XXXI . - Tenporary Appointments, Transfers &
Detai la,  Sect lon D. Detal ls

- first and last sentence of proposal.

Article XXXI . - Temporary Appolntments, Transfers
Details, Section E. Reduction in Force, Paragraph

Artlcle x:(xIII. - Overtime.

Article XXXIV. - Work Year, Sections B. and C.

Article. XXXVI. - Annual Leave, paragraph 5.

Article XL,VII. - Holidays Recognized and Observed.

Article LI . - ConpensatLon.

Discipline and Discharge.

Drug Testlng Requirements
-With the exception of decLsl-on to adopt a program.

the standard for drug testing employees and the
second to last paragraph [concerning discipline of
probationers who test posltivel .

Respondent DCPS is not required to bargain with respect
the Teamsters' proposals concernlng:

Art ic le VII .  -  Senior i . ty for Stewards.

Art lcLe XXII I .  -  Protect ion of  Rights.

d .

e.

s.

h .

j .

k ,

1

m.

n .

o .

2 .  The
to

a .

b .

c.  Art ic le XXVII .  -  Loss or Damaqe.
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Article XXXI. - Temporary Appointments, Transfers and
Details, Section B. Transfers, Paragraph 4.

Article XXXI. - Temporary Appointments, Trarrsfers
Details, Section D. Detalls
- second sentence of proposal-.

Article XXXIV. - Ittork Year
- Preface
- Sect ion A.

g. Maintenance of Standards

h. SubcontractLng

i. Drug Testing RequLrements
- Decision to adopt drug test program
- Standard, i .e. ,  probable suspicion
- Second to last paragraph [concerning

dLscipJ-ine of probationers who test positivel .

BY ORDER OF THE PUBIJIC EMPLOYEE RETATIONS BOARD
Washington. D.C.

December 24, L99O

d .

e.

I .
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9+E:+!rng=AP+i9n of Member Kohn corcerftins proposat No. 6 (
or Oamage

DCPS raises two obj ectLons to the negotiability of this
proposal. FLrst, DCPS asserts that D.C. Code subsaction 1-
1215(c) estabLlshes a rule that determination of appropriate
discipllnary acti.on against a D.C. Covernment empJ_oyee- for a
negligent act may not be restricted ( for example. Uy a
collective bargaJ.ning agreement). Thus, says bCfS. the
proposalrs use of a gross negligence standard makes the proposal
ilJ-egal. I belLeve that thii is a misreading of subsection- 1-
1215(c).  That subsect ion, as I  read i t ,  is  - impfy a disavowal i
i t  says that nothing " in this sect ion t1-121S1',-  i ;  to be
construed to restrict appropriate D.C. Government dlsciplinary
action agal-nst an employee for a negllgent act or omission. ftre
subsection says nothing at aII aboui whether any other section of
the D.C. Code is to be so read, much less about whether an
exclusive representative may require bargaining on such a
restr ict ion.

Beyond the words of subsectlon (c), the purpose and wording
of Sectlon L-L2I5 as a whole support the proposition that
subsection (c) does not establish a standard of conduct for which
the D.C. Government rnay discipll-ne its employees (or even the
more limited guestion of charging those employees for loss or
damage). se.ction L-1215 is titlad-"ections against Distrlct
employees for negligent operation of vehLcles barred;
indemnilicatLon of tnedical ernployees ; disciplinE$-actions.,,
Goias espeElaIly relevant heie irnderlineat). Subsection (a) does
the first; it bars suits by third partles agaLnst Districi
enployees "for loss of or damage to property or for personal
inJyry, J.ncluding death, resulting fiom the- operatio; by such
employee of any vehicle" if the employee was ictJ-ng within tne
scope. of his/her emplol.ment. In short, subsection (a) was
enacted to protect District employees driving vehicles from
Iar.rsuits for actions taken within the scope of tneir 5obs. It
says nothing at all about what actlons the District nay take
agal-nst an employee i.n this circumstance-

Subsection (b) does the second thlng the title refers to,
thus giving certain District employees further protectlon: it
provides that in any tawsuit by a private party in which a final

"/ Member Danowitz joins in this dissent.
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order to pay money damages is entered against a medical employee
of the District for personal or property aamage caused ly ine
gnployeers negligence vrithLn the scope of nts-employmentl if the
District has not bought appropriate insurance foi tfre ernployee.
then the District is to lndemnify the empJ_oyee 'in the amorrit ot
said money damages. " In short, in thls situation it is the
DistrLct, not the enployee, that is to bear that cost.

Subsection (c) the:r follows as a provision underlining that
this sectl-on of the code which protects D.c. Goverrment emiloyees
against flnancial obtigations for their neglJ.gence Ln certlin
situations does not l-tsel-f restrict appropiiate discipll.nary
action against the employee. Medical employees may n6t be made
to pay the costs to third partles of their negligence on the job;
subsect lon (b) te l ls us that.  But otherwise, 

-sals 
(c),  Sect ion

L-I2LS does not address discipllne for negJ.igenci. 
'suisection

(c) thus rnay not be read as DCPS urges.

DCPS then makes a second argument, namely, that D.C. Code
Section L-!276 establlshes that in employee "cannot,, (DCPS' term)
be relieved of liability to the Dl-strict for negli.gent damage or
Ioss re.garding D.C. property, a restriction that would be
violated by the Teamsters r proposal which is, therefore, iIIegaI.
Again, the answer to this argument lies in tire statutory terms
themselves. Section L-L2L6 tells the reader that "Nothing in
Section 1-1211 to 1-1216 sha1l be construed. so as to relleve any
DLstrict employee from liability to the District for negligent
damage to or loss of District property.,, Sections L-LZIL through
1214 concern, respectively, "Dafinitions,, ( none casting any 1tg[t
on our'guestion)i " Governmental irnmunity for negligent operation
of vehic.Ies by DistrLct employees" ( wniln is a lLmlted wllver of
the Dlstrlct Goverrunent r s sovereign immunity in certain
sltuations, and casts no light heie); "Action agaLnst employee
barred by Judgment against Diatrictt notice of claim;
administrative disposition of claim as evidence" (].ikewise
irrelevant here)i and n Excessive verdicts" (re actions described
L^ LZLZ, i r relevant here).  Seet ion l -1215 we have discussed.
Section 1216 emphasizes just what a readlng of those prior
sections tells us: none of them address O.C. Goverrunent
employees' llability to their enployer for their negligent harm
to itg. property. None of them- rdlleve-s an employee- fr6m such
liabtlity, nor does any of them requLre such liaUtfity. These
statutory provislons, of themselves, simply do not address the
subJect matter of the Teamsters proposal.

_ The maJori tyrs opinion with respect
l-216 misunde.rstands that section and this
that Sect ion 1-L216 does not establ ish a
l iabi l i ty.  I f  there is in the Distr ict  a

to D.C. Code Sect ion 1-
dissent.  Our point  Ls

standard for employee
statutory standard for
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employee 1labtlity that would grovern the situations addressed in
thLs proposal, it must be found elsewhere, and no other statutory
provJ.slon has been cLted to us. Section 1-1216 simpLy teaches
that ltabtlity tf found Ln fact ( under common law, perhaps), is
not to be negated by anythLng in 1-1211 to I-I2L6i that is, none
of them provides a defense. Since there ls. therefore, nothing
in the clted sectlons that prec,Iudes bargaining, we would find
the proposal to be a mandatory subJect of bargainLng.

plssenlinq Op+nion of Mernber Ssuire concerning proposal No. 14 -
( Annual teave )

The majority contends that "[D.C. Code Section] 1-
613.3(a)(5) is an expl ic i t  except ion to the appl icat lon of  D.C.
Code Sect ion 1-6L8.8(a)(b)"  wi th respect to the negot iabi l i ty of
leave. That Sect ion 1-613.3(a)(5) provtdes for an "explJ.c l t
exception, " I agree. However, this "explisit exception', is from,
as Sect ion 1-613,3(a)(5) provides, " the provis ions of  th is
subchapter.  "  D.C. Code Sect ion 1-613.3 Is contained in
"subchapter XII I .  Hours of  worki  Legal Hol idaysi  Leave., ,  D.C.
Code Sect ion 1-618.8(a)(b) is a part  of  "  Subchapter XVII .  Labor-
Management Relat ions. "  Aa such, D.C. Code SectLon 1-613.3(a)(5)
does not renove the subject of l-eave from D.C. Code Section 1-
618.8(a)(6)rs expressed reservat ion of  managementrs eole r l -ght
"to take vrhatever actj-ons may be necessary to carry out the
mlssion of the District goverrunent in emergency situations. "
emphasis added. Therefore. I flnd the proposal to be
nonnegotiable.
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DRUG TESTING REQUTREMENTSf'

prior to the Lnplementation of a t
::"'t1T"J;T"fi "*.:-tr'.ri'6iJvl;';Jff iTfl"3::":ili*A;'ff ffi :tare_pricJl-uil;;li#Jr"T",T"i"".f#:","rffi ::L;;gr#di:r:gi?i:ischeduled shifts-, on erupfoye";;i;,;;".

Trainlng shall 
,be.conducted in groups of not more than 20iltti""??,i"1" ffi Tatttu""r-""iElt#' o1 ..n. Emproyer and approved

",,"r,t,.i,,i-,,;;;-d;:;'13*::HJ;';T'J;?X;i"f;"r:i:"j't'to,,o.,"t

" 
,or"lfiiiltng 

shall l_ast a minimum of two hours and shall inctude,

o A descrJ-ptlon of the Employer,s EmployeeAsslstance program, .rlJ h#..*use or rt- g|.n-o 9"1t,' ""a"1"fi11'"*&?ffL:.I:strlct confl.dentLaf f W. 
-- --'

o An exp].anatlon_cf_ med1cal lnsurance. coveragefor substance abuse tr;;a;;;.

o The reasons why the Ernployer 1s J-rnplementlngthe drug testl.ng prograrn.

o what U*n-"_ 
1f_11 !" _tested for. anat hor+ ].onothey can be detected 

-i"J"-ai"rr,rra=.

o rhe procedures 
f9" establLshlng probablesuspiclon._ 

T-lr"gtr-"s 
- 

";,1".- 
sampl_es, andmalnta]-nl.ng the chaln"_ot_"i"I"o".

o The splLt sanple optLon.

o The conseo-iiii';,ls;"1"""i;;.""""fr 
E"'.it"ir,!"?"*Hi:i:l;

_ AIso prLor to *nplementation, the Emo-loyer shall put lntoprace' in consurtation wlth trr-" 
- 
ri"r"i] a_nd Emproyee Asrslstance!'rogram whlch inctudes 

. the 
";;;;;;A. for counseting and forsubstance abuse evaruatron ani'i"trJuTiia.aion at no cost to theemployee. r srrdrJrr-rEaEron at no cost t ,
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Refusal

- If the emplo
l"Z:ir" "h;rr;;#,vee 

decllnes to 
".":lg:. 

the regulred samples,emproyee's 
"orrtirr.rt 

-be tord of the- coriseque.nces oi 
-.Jius-.r. 

Anbe treated 1n the 
eo refusal to provlde ttre requrrea sJo?rt= snausame way as a posltlve test i"-"-,rrt I*..r-=

^ Before belnq :trave. *re 
-ei.ril.i"::gHi::"":;r:ffiH?"ll!1ll: 

_the ernproyee sharr
If; 3ii"1l'"i',8.""e;1ry^_.lg.r,iip-iii"t?#?rnfiX.""ff:"ffi i*:,f :iprocluced, chaln-of. 

qonortlons under whlch ttre _ speliiei-i! ao u"the test ';;;-rA;;ii';:':#lrf;:edures and thJ-"-"-t"?L l'n wnich

519* I'n""rffiojf".in"l-t^seLect one sampre collecrion krt at random
f *i";"itiii-il""."fli'i.1;'"Jffu"il'i"3".:#i,tr""f ffi}s:y"$trTI as a safeguard against prlor 

""-"iilr"lirorr.
u*r""ii"11ti#ttffi ,c?-L1-ection. procedure, urlne shart be obtalned
specimen colrectlor 

a-mper-reslstant urLne bottles contal.ned in thespeclmen may be 
".t- 

-*tt' At the *or_oyg?'"_ o.pt1on, the urlnecontalner, *hL"h =h'"-t-"cted 
Ln a ltLde--mouthed "cll-nlc' speclmen

*"":11*:JIi"=""",:f,^?.'.'eiJ,,li.'iJ:i!"r:r:*r-:t"ll.%:;si
request the cltnlc it3"- 

nottrts ln the
raxe such steps as ;"."I-i?lt"r..;atGi=t?i: "tY: The Brplover mav
specimens_.ou"."".*f*I's.tn""-i-o-"-"'"f ieffi:rf*?::f fl":T:JBemproyee.sii;n-1;":il.8'ii;,L::ff i;1.:."llltr:i;y:,it.:H:;$;raKes ptace whire the empriyel i;;;:;r"g the urlne speclmens.
. The urlne conta-Lners shall be sealed, 

- labeled, and initlaledDy the employee 
"1:^1",1i trr" 

"on-tJri?l"= t:?vr.ng the srpioyee,sEl|i!l!i;".r.olTo,,."j."i-t]""' .'.,L{---u-" i.rnm.diately pracei 1n a:r",H?;";TJ"ij"d"*T.::*".._1:jjiiri*i,:H":r*#*:ii:";
.n" 

"i'li"i33':il"ii"i:ftl]: 
ror. corlectlns. the urlne speclmen rromana. trinsioit"iii" i'lallate 
a chal'n of cuttody r"r . 

-iii-iru=iiarr's

F$:::thli:""i"":.".;{1ie.','"f X}#tri;::::.:fo;['"",13*1';;3:as_the HHS GuddelL"""i ;;;;i:i^:.:9.:,*s -_(h_erelnafter referrF.r r^
ano Human Servlces. 

;), publishea U! tfre U.S. Department of 
"; ir l i

.t



O s:;T'i:i:ld'f;3ffi:"'""".

I

through chaln of crrsr.r.tr, ^*^^^ --euraeii,,Js*;;";J""::i:i"$ii:::iil",:$i#T:"*lJl" Mandatory
,!:3:T$::trJi'$"::- l:. ""- il;-#;'i"aq=1ses r, lubllshed by therlealtn and Human Serv:-ces -

_ After producing the sample, the ernployee shall be escortednome by the emproye. ,"pre""ii.ii.iirii." snop steward-
Laboratorv AnalvsLs

-- ..Tlt" laboratory_t:, *h_l"l the sa:npJ-e J.s sent for analyslsi5::.i:,i::":::triy_ g,e unro,,--J.,;;;;i"y", ror among those
servlces. 

- -- --:red by the u-s. oelartment of Hearth and Human

The laboratorv

ffi ff "i:i":*:tJ#_i::ii"::.'H:.::$i.:".:"tf, :"""Ti":i %:H,"p"o"ea'i"!E"Illirl? :le. Iest methods, .cutorr- ievJii-iia^=provr.slon r;;-ir."-liiri"" ffi ,5T.:::3:l::"" ; 
-"i 

Ii' ifr i ilTro*i,,s
Spllt Sample proceduxe

=""r"Hnilri"":i::rl::.-$l-1" recelved by a raboratory, one
$jli"g;-#:d:i:litg, ::*:3,i5'*,li *:x"im:li:::1i",;e.,". ___y praced ln secure refrlgeratea".t"""JJ..
_ If the flrst uliyg,sOecrmen is reported by the MedLcalKevj.e$r officer 

". "?lrj1"i,.tr,"-"iiri;E;rnuy. wtthLn 24 hours or
ffilg !i::fi:| 3: lP po.rirve-.Jf5iij=i"n,,"". that the secondr,ls/her chotce ,or"'n?tu"d to a differeni_t".tr"t-rii'L]iIt 

",asreed 
"p""-ii ;;;;"-'y" 

testlns. rhLs
certiried by the u.='""^ll-!l: ti'-i;t ;T"tiy;il3i:fi"'li]t-3:. 

""
'. uepartment of Health ana-Huian ;;;i;:=.

enployee whoEnat tlme e:(ecute a 
, requests the second. laboratory test shaLl atpa],ment r",. il,J-i"l.ifiElt"t checkoff authorizart""-t"-.r,"iiI

"" 
.nit"lfit;-31:5i: ?h:?::: the optlonal second raboratory test:::":;::15,i;*ilii1, :?fi 'il::i:S:i:ii?l.E:t,:::;"::5i Bi"fli'

raboratory ;"; ' ; ; ' " l tsted 
in the HHs cur-derrnes. rf  the secondemproyee i,",-iiriJoiiS"j*I:;,ii:u"Iitf,,iil..::i*"tSd'$ i;L

.l



Teamsterr s proposal

;#g ;ff:*s 
Requr'rements

Conseouences of a posl.tive Test

Upon a 
T:lgrt of. a positlve test, an employee shall becontinued on reave vr:.thout 

-pE.-* 
et - trr"-,""*" ili,"-lr the employeeshal,t be grve_n_ the ;;;;;;-"ii;'to_t.x" .ail.r,i"s.J.ll rne enptoyeeasslstance program, -i"a-i"--6.t[r 

" 
rehabllliitiJn prograrn rrnecessary.

If wLthLn 9o-days of the lnl.tlal positlve test report theenprovee voruntarr.rv i"urr.t=-ii #otner 
"'ri"z-i"!t 

-if, 
the resurtsof that test_ are reported 

--aJ 
nega_ttve, the employee shalllnmedl-ately be, -r-eLnstii"j-i"rt-i no. toss of senlo-rtty. Thj.srelnstatement lrr.rl be sub1ect"il'" ptor.tii""r p"ilit'of 9 months,durlns erhich t-Lne 

_tne em-pioye-e-il:f p: ."bj;1t-i 
-i!..rng 

at anytlme wlthout the tre""=sity'oi -Lt.uri..iring prouauie suspiclon.However' 1n no-event -srra' iire i*jroy." be su-bject to .o." than t$rosuch tests u"111n trre. protaii"onra"ry perioa. ArI proceclures forspecimen eoltectiin, 
1$+;;;'=Lsdon sptir sarnj:-e, raboratorvanarysl-s and nedr.car revlew ae-sl-rruea_ rr"r-"-rri 

"r.,*Ji1=ipry to dru!testLng durlng ttre protat-tn&-i1"t"a. -.-l

During th:,!:gba.tionary perlod, any positive test resuJ.t wl.rrresult in Lturedlate dtscharie-.*- 
-"

ry. rf the e1qr_loyee 
- completes the. proh:tlonary perloct $rlthout au pcsitive druo tesd,-_ttt" p-""6iiioi"lnurr be removed and the lnitlar

B::::*:, :""ii;:;ii";"-JH1:llu r,, u,," ruture disclpline or


