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Government of the District of Columbia
Public Employee Relations Board

In the Matter ot

Fratemal Order of Police /Metropolitan
Police Department Labor Committee,

Petitioner,

and

Metropo litan Police Department,

PERB Case No. 04-N-03

Opinion No. 842

Respondent.

DECISION AND ORDER

Statement of the Case

The parties are engaged in bargainrng for a successor collective bargaining agreement. The
Fratemal order of Police/Metropolitan Police Department Labor committee ("Fop", "Union" or
"Petitioner"), asserts that by corespondence dated January 15, 2004, the Metropolitan police
Depafiment ("MPD" or "Respondent") served on the Petitioner responses to proposals previously
submitted by the Petitioner in connection with negotiations for a successor collective bargaining
agreement. The Respondent declared numerous proposals to be non-negotiable. As a result, on
February 26, 2004, the Petitioner filed this Negotiability Appeal ("Appeal") pursuant to Board Rule
532.r The Respondent filed an opposition on March 3,2004. The Respondent asserts that the
existing language as well as the Union's proposed changes are non-negotiable.

IPERB Rule 532.1 states as follows: "Ifin connection with collective bargaining, an issue arises
as to whether a proposal is within the scope ofbargaining, the party presenting the proposal may file a
negotiability appeal with the Board."
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Pursuant to Board Rule 532, the Board has jurisdiction over Negotiability Appeals. There
are fifteen (15) proposals concerning conditions of employment that have been challenged as non-
negotiable by the MPD.

The specific issue presented by the Petitioner in this appeal concerns whether the challenged
provisions ofthe Union's proposals are negotiable subjects ofbargaining. Specifically, the following
proposals are at issue: (1) Article 1l - Use of Department Facilities; (2) Article 12. $ 2, $ 9, $ I l,
$14 ,$16-D isc ip l ineProv is ions ; (3 )Ar t i c le14 ,g1andg3-Trans fe rs ; (4 )Ar t i c le16 .2g3-
Employee Records; (5) Article 19, Part B, $ 3 and Part C, g 2(2Xg) - Grievance Procedures; (6)
Article 26 - Details; (7) Article 27 - Performance Evaluations; (8) Article 28 - Polygraph Tests; (9)
Article 30. $ 1, $ 2 and $ 3 - Overtime; ( l0) Article 38 - Ski1ls Premiuq and (l l) Article 39, g 1 and
S 3 - Uniform Allowance.

II. Discussion

The "Management Rights" provision found in the Comprehensive Merit Personnel Act
(1CMPA") at D.C. Code $ I -617.08(a) (2001 ql.), establishes certain subjects that are management
rights. In addition, D.C. Code g 1-617.08(bX200l ed.) provides that'hll matters shall be deemed
negotiable, except those that are proscribed by this subchapter." As a result, there is a presumption
of negotiability. See ll/ashington Teachers' Llnion and District of Columbia Public Schools, 46
DCR 8090, Slip Op. No. 450 at p. 3, PERB CaseNo. 95-N-01 (1995). However, the Board has
stated that "in view of specific rights reserved solely to management under . . . D.C. Code $ l-
61 7.08(a), the Board must be careful in assessing profered broad interpretation ofeither subsection
(a) or (b)." Id. atp.4.

Also, in University oJ the DLrtrict of Columbia Faculty Association/National Education
Association and University of the Distict of Columbia,29 DCR 2975, Shp Op. No. 43 at p. 3,
PERB Case No. 82-N-01 (1982), this Board adopted certain principles conceming mandatory
pennissive and illegal subjects of bargaining.'z

2The tsoard stated as follows: "[i]t is a critical question in collective bargaining whether particular
contract proposals are to be considered (i) mandatory, (ii) permissive, or (iii) illegal subjects ofbargain.rng.
The U. S. Supreme Court established and defind in National Labor Relations Board v. Borg-Warner
Corp.,356 U.S. 342 (1975), these thrce categories ofbargaining subjects as fbllows: [m]andatory subjects
over which the parties must bargain; permissive subjects over which the parties may bargain; and illegal
subjects over which the parties may not legally bargain. The Court held further that mandatory subjects
are those which are determined to be within the scope ofwages, hours and terms and conditions of
employment and that the parties may bargain on these subjects to the point of impasse. Bargaining on
permissivc subje,cts, however, was held to be discretionary and neither party is required to negotiate in good
faith to agreement or impasse. These principles are generally accepted today in both private and public
sector labor relations." ft/.
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III. Findings of the Board

The Union's proposals which the Respondent contends are nonnegotiable are set forthbelow.
They are followed by the positions ofthe parties and the Board's ruling. The proposals on which the
Board has made a determination are discussed fifft, then those proposals where the Board requests
additional information from the parties are listed. All proposed changes are italicized, omitted
language is identified in brackets and new or replacement language is in bold print.

Article 11: "Use of Department Facilities"

Section 4. ["With specific approval by the Commanding Officer,"]
The Union may utiJJze Departmental mailboxes, teletype, electronic
mail and the daily dispatch to disseminate information to union
members provided the message sought to be transmitted pertains
to official union business. Such messages may be sent to all union
members throughout the Department, or within specific
commands. The Chairman or his designee must sign in writing
or by electronic simulation, all messages that originate from the
Union. A management official of the appropriate rank, which
depends on the distribution sought, may review the message
before it is distributed. The management official may disallow
the issuance of the message if it does not pertain to matters
relating to ollicial union business, but may not disallow the
issuance of the message based on a disagreement with the
contents of the message.

The Petitioner asserts that the proposal is negotiable because it allows for the Union's use of
the Employer's facilities without improperly inserting any absolute entitlement for use of such
fhcilities. In support of its position, the Respondent cites the llashington Teachers' {,Jnion and
District of Columbia Public Schools, 46 DCR 8090, Slip Op. No. 450 at pgs. 15-16, PERB CaseNo.
95-N-01 (1995). In that case, the Board held that use ofoffice space by teachers was negotiable.

The Respondent counters that this subject is nonnegotiable because it requires management
to impermissibly assist the Union in vio'lation of the CMPA at D.C. Code $ l-617.04.

The Board finds that the Petitioner's proposal pertaining to Article I I is negotiable based on
the general negotiablity presumption found in the CMPA that "[a]ll matters shall be deemed
negotiable except those proscribed by [D.C. Code g 1-617.08(a)]". Washington Teachers' Union
antl District of Columbiu Public Schools,46 DCR 8090, Slip Op. No. 450 at p. 4, PERB Case No.
95-N-01 ( I 995); see also, Committee of Interns and Residents and District of Columhia General
Hospital Commission,4l DCR 1602, Slip Op. No. 30t at n. 2 and p. 6, PERB Case No. 92-N-01
1992\,
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Arl ic le l2 S 2:  "Disciol ine"

Section 2 - The parties recognize the need for rliscipline to be
investigatecl and administered both expeditiously and. fairflJy, while
awiding even the appearance of impropriety, unfairness or
arbitrariness. The parties agree that a system in which command
authority, other than the Chief'of Police, is exercised directly over
both the members conducting investigation that could result in
discipline and the memhers tasked with administering discipline
based on the result of the investigation, gites rise to an appearance
and possihility of impropriety, unfait-ness or arbitrariness.
Therefore, the parties agree that the members tasked with
administering discipline and member tasked with conducting
investigations that could result in discipline shall be assigned to
separate commands under the authority of tv,o diffbrent Assi\tant
Chiel of Politv.

The Petitioner argues that this proposal is procedural and merely seeks to ensure compliance
with the legally imposed "for cause" standard found in D.C. Code $ l-616.51, by separating the
departmental investigative and administrative disciplinary functions.

The Respondent counters that this proposal inliinges on the right ofmanagement under the
CMPA to determine its organization.

The Board finds that Article l2 $ 2.2 is nonneeotiable. Although disciplinary procedures are
usually negotiable, the Board finds that this proposal infinges on management's right to determine
its organization under D.c. code g 1-617.08(a)(2). Therefore, the above proposal is nonnegotiable.

Art ic le l2 I9:  "Discipl ine"

Section 9 - If management does not provide the employee with a
written decision within the allotted period oJ time, the matter shall be
considerecl settled in.favor ofthe employee and rut discipline may be
imposed upon the emphyee by the Department. The Union and the
employee shall be notified in writing that the mattef has been
dismissed due to the violation of the established time limits.

The Petitioner contends that the above proposal is procedural and merely seeks to negotiate
a remedy for violating established tirne lirnits. In this regard, the Union cites llashington Teachers'
Union and District of Columbia Public Schools,46 DCR 8090, Slip Op. No. 450, pERB Case No.
95-N-01 (1995), tbr the proposition that a proposal is nonnegotiable fit inserts a standard limiting
the exercise of a management right, In keeping with this principle, the Petitioner argues that this
proposal does not limit rnanagement's right to discipline.
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The Respondent maintains that this proposal infringes on the right of management to
discipline its ernployees whenever the established time limits are not met. The Respondent cites
Washington Teachers' Union and. D.C. Public Schools, Id., at p. 8, in suppotr of its position that
the attempt to limit a managernent right 'by establishing any standard at all where no standard exists
is nonnegotiable".3 (Opposition at p.6)

The Board finds that Article 12 g 9 is nesotiable. The Board has held that D.C. Code g 1-
617.08 (a)(2) provides as a sole management prerogative, the right to "suspend, demote, discharge,
or take other disciplinary action against employees for cause." Washingtoi Teachers' Union and
D.C. Public Schools,46 DCR 8090, Slip Op. No. 450 at pg. 11, PERB CaseNo. 95-N-01 (1995).
However, the Board has also held that procedural matters conceming discipline are nego tiable. Id.
at p. 12. Therefore, the Board finds that the proposal pertaining to Section 9 is procedural in nature
because it provides a remedy for failure to follow the established procedures. As a result, the Board
concludes that the above proposal is negotiable.

Article 12 $ l1l 'oDiscipline"

Section 11 - [omit the following language: "The appeals allowed by
Section 6 ofthis Article shall not serve to delay the effective date ofthe
decision by the Department."l and add:
No discipline shall tre implemented pursuant to this article until
affirmed on appeal to an arbitrator or the Office of Employee
Appeals (OEA), if such avenues of appeal are available and the
employee andlor Union has not waived such an appeal. The
decision of an arbitrator or the OEA shall be enforceable upon
issuance and any disciplinary action approved by an arbitrator or
the OEA shall be imposed no later than sixty (60) days following
that decision. If the Department fails to act to impose discipline
within this 60-day period, no discipline shall be imposed.

The Petitioner argues that this proposal is procedural in nhture. Therefore, it poses no
limitation on management's right to discipline where the termination is subject to a due process review
through the arbitration process.

The Respondent argues that this proposal seeks to dispossess managernent ofa statutory right
to discipline employees.

'ln llashington Teachers' Union, atpage9,Id_, the proposal stated as follows: .,Involuntary

transfers shall be made forjust cause including but not limited to: reduction in staff due to loss in
effollment, reduction or elimination of programs, loss of funds, thilure to meet minimum class sizg or
closing of buildings. Involuntary transf'ers shall not be madc for disciplinary reasons". The Board held this
proposal to be non-negotiable because "[the 'just cause' standard] . . . limits [management's rights] by
establishing any standard at all where no standard exists."
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The Board finds Article 12 $ 1l is nonneeotiable. D.C. Codeg 1-617.08(a)(2) provides that
management shallretain the sole right to "suspend, demote, discharge, ortake other disciplinary action
against employees for cause". Specifically, the above proposal concerning Article 12, $ 11 provides
that "[n]o discipline shall be implemented . . . until [it is] affirmed on appeal to an arbitrator or the
Office ofEmployee Appeals (OEA)". The Board finds that this proposa'l "limits management's right
to discipline" because it "establishes [a] standard where none exist s. " Washingtun Teachers' (Jnion
and District of Columbia Public Schools, Id. at p.8. This proposal would interfere with
management's statutory right to discipline employees by preventing management from imposing
disciplinary action under certain circumstances. As a result, the Board concludes that Article l2 g I I
is nonnegotiable.

Article 12 Q 14: "Diseipline"

Section l4 - An ernployee shall be given admrnistrative leave ofup to
[omit: 

'len (10)"] twenty-four (24) hours to prepare for his/her
defense against any proposed discharge or suspension ofmore than
thirty (30) daysfi fomit: "four (4)"1 sixteen (16) hours to prepare
hisiher defbnse against any proposed fine or suspension of(10) days
through thrty (30) days; [omit: "two (2)"] eight (8) hours to prepare
his/her defense against any proposed fine/suspension ofless than ten
(10) days. Ifthe employee requests the assistance ofa Union employee
representative, the representative shall be granted official time within
his/her regularly scheduled hours up to the same arnount oftime as the
employee he/she is represent ing.

The Petitioner acknowledges that this proposal is nonnegotiable to the extent that it proposes
administrative leave in excess of the ten (10) hour limitation in D.C. Code g 1-612.03(q).

The Respondent claims this proposal interferes with its statutory right to determine internal
security. Furthermore, the proposal exceeds the provisions ofthe CMPA cited above by more than
two (2) hours.

The Board finds that the above proposal is nonnesotiable because this issue is addressed in the
CMPA. Specifically, D.C. Code g 1-612.03(4) allows'hp to 10 hours of leave for the purpose of
responding to adverse actions". Therefore, it is clear that ten (10) hours ofleave is the statutory limit.
This Board has held that '\rhen one aspect ofa subject matter, otherwise generally negotiable in other
respects, is fixed by law, e.g., the CMPA, that aspect is nonnegotiable." See Teamsters Local 639 and
730 and District oJ Columbia Public Schools,43 DCR 7014, Slip Op. No. 403 at p. 4, pERB Case
No, 94-N-06 ( ls94).

Article 14 Q 1: "Transfers"

Section 1 - Employee(s) may be transferred tom one Divrsron or
District to another for the efficiency of the service of the Department.
The employee(s) shall be informed in writing by an official of the
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Department ofthe reason for his/her transfer, unless the transfer was
initiated at the request ofthe employee. The reason given will entail an
explanation which will elaborate on why the transfer is for the
efficiency of the service. Such elaboration will not be the basis of a
grievance by the transfened employee or any other ernployee affected
ru ess it conflicts with Section 3 of this Article.

The Petitioner argues that the above proposal concerning transfers is negotiable because it is
procedural and places no Limitation on management's right to transfer. CiIng Washington Teachers'
Union and District of Columhia Public Schools,46 DCR 8090, Slip Op. No. 450 at p. 9, PERB Case
No. 95-N-01 (1995), the Petitioner asserts that "PERB has held that Management's decision to
exercise its right . . . to transfer employees is not compromised when the proposal is limited to
procedures that place no limitations on the right to transfer or to accommodations for employees
transferred." The Petitioner claims that this proposal is merely a notice provision.

The Respondent maintains that this provision is nonnegotiable because it improperly creates
a standard (i.e., "efficiency of the service") that does not exist in law concerning the exercise ofa
management right under D.C. Code $ 1-617.08(a)(2). Management cites Washington Teachers'
Union an<l Districtof Columbia Public Schools,46 DCR 8090, Slip Op. No.450, at p. 8, PERB Case
No. 95-N-01 ( 1995), asserting that the Board has held that an atternpt to limit a management right'by
establishing any standard at all where no standard exists" is nonnegotiable. (Citing PERB Case No.
90-N-02. et al.)a

The Board iinds that Article 14 $ 1 is nonneeotiable. D.C. Code g 1-617.08(a)(2) states that
Danagement shall retain the sole right to . . . transfer . . . employees in positions within the agency''.
ln Teamsters Loca.l Union No. 639 a/w International Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of America, AFL-CIO and Districtof Columbia Public Schools, 38 D.C.
Reg.6693 Sl ipOp.No.263atp. l l ,PERBCaseNos.90.N-02,90-N-03and90-N-04(1991), the
Board held nonnegotiable a proposal stating that "involuntary transfers or details shall be based on
operational requirements . . . except in ernergencies and in oases where it would create a hardship on
the employee and/orthe operations at the work site [because the provision placed] absolute limitations
on management's sole right to transfer that are incompatible with'D.C. Code g I -61[7].08(a)(2)."
Consistent with our previous holding, the Board finds that the Union's proposal conceming Article
14, $ 1 , limits the reasons for which an employee may be transferred and thereby places an improper
restraint on management's right to transfer employees. Therefore, the proposal is nonnegotiable.

aWe have held that management's decision to exercise its sole right under D.C. Code $ 1-
617.08(a)(2) to transfer employees is not compromised when the proposal is lunited to procedures that
place no limitations on the right to transfer or to accornmodations for employea; transferred. See
Tenmsters Local Union No. 639 a/w International Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of America, AFL-CIO and District of Columbia Public Schools,38
DCR I 16, Slip Op. No. 259, (Slip Op. 263, Proposal No. 9), PERB Case Nos. 90-N-02, 90-N-03 and 90-
N-04 (1990).
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Article 14 $ 3: "Transfers"

Section 3 - Transfers or reassignments will not be used in lieu of
discipline but may form part ofa disciplinary action as provided under
Article 12, Section 1 3, Discipline, and except the ChiefofPolice or the
Acting Chief of Police may transfer a member in a review of an appeal
of adverse action in lieu of any other penalty imposed. This decision
by the Chief constitutes final agency adverse action which may be
further contested outside the agency as provided in other applicable
articles of this agreement.

' The Petitioner argues that the above proposal does not compromise fivmagement's right to

transfbr or discipline ernployees, but acknowledges that transfers may be used as part ofa disciplinary
measure. Also, the Union states that the parties have previously negotiated similar language. The

Union fuilher asserts that the Board looks at the parties' current and prior agreement when there is

a close question of negotiability. Citng Washingnn Teachers' Union and District of Cnlumbia
Public Schools,46 DCR 8090, Slip Op. No. 450 at pg. 8, PERB Case No. 95-N-01 (1995), (where

the Board "looked to the parties' current and prior agreement when it is a close question whether a

matter is a required subject ofbargaining.")

The Respondent finds objectionable that porlion ofthe above proposal which provides that:
"[t]ransfers or reassignment will not be usexl in lieu of discipline but may form part of a disciplinary
action as provided under Article 12, [Section] 1 3", arguing that this is not a standard found in the law.
Management maintains that this proposal is non-negotiable because under the CMPA management
may transfer employees for any legal reason, including as a disciplinary neasure. The Respondent
asserts that the disputed language limits management's right to transfer and is therefore conhary to
l ashington Teachers' tlnion and District oJ Columhia Public Schools, Id.

The Board finds that Article 14 $ 3 is noruiegotiable. In llashington Teachers' Union and
District of Columbia Public Schools, Id., at page 9, the Board considered the following proposal:

Involuntary transfers shall be made for just cause including but not
limited to: reduction in staff due to loss in enrollment, reduction or
elimination of programs, loss of funds, failure to meet minimum class
size, or closing ofbuildings. Involuntary transfers shall not bc made for
disciplinary reasons".

ln Washington Teachers' Union, the Board held the above proposal to be non-negotiable.
Specifically, tn l ashington Teuchers' Union the Board found that: "[the proposed lust cause'
standardl . . . limits [managernent's rights] by establishing any standard at all where no standard
exists."5 Consistent with Board precedent, we conclude that Article 14 $ 3 is nonnegotiable because

'See, also Teamsters Locul Union No. 639 a/w Internationul Brotherhood oJ Teamsters,
Chauflburs, Warehottsemen and Helpers of Ameriut, AFL-CIO und District of Columbia Public Schools,
38 DCR 6693, Slip Op. No. 263 at p. I I, PERB Case Nos. 90-N-02, 90-N-03, 90-N-04 (1991), where the
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it limits the reasons for which an employee may be transferred and thereby places an improper restraint
on management's right to transfer employees. See Washington Teachers' Union and District of
Columbia Public Schools,46 DCR 8090, Slip Op. No. 450 at pg. 8, PERB CaseNo. 95-N-01 (1995).

Article 19. Part B: "Grievance Procedure"

Section 3 - A grievance not responded to by the appropriate
management representative within the time lim.its specified at any step
shall [delete: "enable the employee to pursue the grievance at the next
higher step ofthe procedure"l constitute satisfactory settlernent of
the grievance in favor of the employee with any alleged violation
against the member being discharged wholly without the issuance
of any discipline, and shall not be suhject to any type of appeal by
the Department, nor shall the Depaftment be entitled to pursue the
discip lin ary pro c e e d in g s furthe r.

The Petitioner asserts that the above proposal addresses the procedures to be used when
submitting a disciplinary action to grievance arbitration review. In support of its position, the
Pet:itioner cites I4za shington Teachers' Union and District of Columbia Public Schools,46 DCR 8090,
Slip Op. No. 450 at pgs. l2-13, PERB Case No. 95-N-01 (1995). Also, the Petitioner maintains that
the proposal does not infringe on management's right to discipline employees.

The Respondent argues that the proposal would cut off management's right to unpose
discipline if time limits were not met. The Respondent contends that this proposal creates a new
standard and a bar to the exercise of a management right and is therefore non-negotiable. The
Respondent relies on a ruling by the Superior Court of the District of Columbia m District of
Columbia Metropolitan Police Department vs. Public Employee Relations Board, 0l MPA 19
(September 1 1 , 2002), where the judge held that an untimely response did not bar the imposition of
discipline.6 However, the Respondent acknowledged that there was another ru1ing by the Superior
Court m District of Columbia Metropolitan Police Department vs. Public Employee Relations Board
0I-MPA-18 (Septernber 17,2002), where another judge ruled that an untimely r€sponse was a bar
to imposing disciplinary action.

The Board finds that Article 19, Part B, g 3 is negotiable. We believe that this proposal is
procedural in nature and simply addresses the timeliness ofthe grievance process and the disciplinary

Board held nonncgotiable a proposal stating that "involuntary transfers or details shall be based on
operational retluirements . . . except in emergencies and in cases where it would create a hardship on the
employee and./or the operations at the work site" - because the provision "[placed] absolute limitations on
management's sole right to transfer that are incompatible with D.C. Code $ 1-61[7].08(aX2)."

"In a subsequent case concerning this same issue, the District of Columbia Court ofAppeals
affirmed the Board's ruling sustaining an arbitrator's finding that an untimely response was a bar to
imposing discipline. Metropolitan Police Deput'tment v. Public Employee Relations Board, 05-CY -

004642P MPA (June 13, 2006).
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process. Moreover, it does not prevent management from implementing disciplinary action.T
Specifically, the proposal to dismiss disciplinary action when management fails to adhere to the time
lirnits in the appeal process, places no limitation on managanent's statutory right to discipline.
Therefore, the above proposal in negotiable.

Article 19. Part C: "Grievance Procedure"

z.Q\k\ - The Chief of Police or his/her alternate, shall respond in
writing to the class grievance within twenty-one (2 I ) days of its
rcceipt. Failure to reply us required within twenty-one (21) days
shall constitute settlement of the grievance in favor of the grieving
members

The Petitioner argues that the above proposal does not infringe on management's right to
discipline employees under D.C. Code $ l-617.08(aX2). It proposes procedures to be used when
submitting a disciplinary action to grievance/arbitration review following the Respondent's exercise
of its right to discipline an employee. Citing llrashington Teachers' Union and District of Columbia
Public Schools,46 DCR 8090, Slip Op. No. 450 at pgs. 12-13, PERB Case No. 95-N-01 (1995).

The Respondent asserts that this proposal would cut offmanagement's right to discipline ifthe
Agency failed to respond within a twenty-one day time limit. The Respondent relies on D.C. Code

$ I -617.08(a)(a), which provides that "[t]he Agency personnel authorities are solely entrusted with
the statutory right '[t]o maintain the efficiency olthe District government operations entrusted to
them'." The Rcspondent cites no Board precedent in suppoft ofits position.

'I he Board linds that Article 19, Part C, $ 2.(2)(g) is procedural in nature. Therefore, the
proposal is negotiable for the same reasons cited in the discussion conceming "A(icle 19, Gnevance
Procedure, Part B, $ 3", above.

Article 26: "Temporarv Details and Actins Pav"

When a member's temporary detail ends, the Department shall return
the member to the member's original assignment, if it still exisx. I.f
the memher's original assignment no longer existt the member may
chctose an assignment thut is currently open in any unit that the
member is qualiJied to .ioin. 

'I'he Department will also assign the
mem.ber the sume furys rff the member had before being detailed,

lsee Washington Teuchers' Union arul District oJ Columbia Public Schools, Slip Op, No. 450 at
pgs.8-9, supra. where the Board held that management's decision to exercise its sole nght under D.C.
Code $ l -61[7].08(a)(2) to transfer employees is not compromised when the proposal is limited to
procedures that place no limitations on the right to transfer or to accommodations for employees
transferred. Here, the proposal in futicle 19, Part B, Section 3, to dismiss disciplinary action when
management fails to adhere to the time limits in the appeal process, places no limitatioir on managsment's
statutory right to discipline.
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unless the member arul the Department agree to chonge the membcr's
days off.

The Petitioner acknowledges management's right to assign ernployees but asserts that this
proposal is not an infringement of management's right to assign because it leaves in the hands of
management the ability to determine whether an employee is qualified for his or her preferred
assignment. The Union cites no precedent in support ofits position.

The Resoondent argues that this propo sal inliinges on management's right to assign employees
and direct the workforce.

The Board finds that Article 26 is nonnegotiable. Under D.C. Code $ l-617.08(aX2),
assigning employees is a statutory management right. Therefore, we believe that the above proposal
irnpermissibly interferes with management's statutory right because it limits where the MPD may
assign employees and gives ernployees the right to choose their assignment - instead of MPD. Also,
wehave found nonnegotiable a proposal requiring an employee's consent before his orher detail could
be extended. See, Teamsters Local Union No. 639 a/w International Brotherhood oJ Teamsters,
Chauffeurs, Warehousemen and Helpers uf America, 'lFL-Crc and District of Columbia Public
Schools,38 D.C. Code 6693, Slip Op. No. 263 atp. 12, PERB Case Nos. 90-N-02, 90-N-03, 90-
N-04 (1991); see also, D.C. Public Schools and Teamsters, Local 639 and 730 a/w- International
Brotherhood ofTeamsters, Chaulfeurs, Warehousemen and Helpers o.fAmerica, AFL-CIO, 38 DCR
2483, Slip Op. No. 273 atp.2l, PERB Case No. 95-N-01 (1991). Consistent with our previous
holdings, we find that this proposal is nonnegotiable because it intinges on management's right to
assign employees under D.C. Code $ I -617.08(a)(2).

Article 30. e 2 and Q 3: "Overtime/Compensatory Time"

Section 1 - For preplanned events that require the cancellation ofdays
ofi, the Employer shall first seek volunteers on the basis of seniority
ftom the units that are required to staff the event. If there are
insufficient volunteers, the Employer shall assign employees to
appropriately staff the event.

Section 2 - [delete: "To the extent that the Fair Labor Standards Act
permits the Employer to substitute compensatory time for overtime
payments, it is agreed that the Emplcyer may make that substitution in
the manner provided by the Act."l And add'
To the extent that the Employer's ldelete: 

'present"l policies,
prccedures and practiter' that were in effect prior to the Order, deted
December 27, 1996, from the.fttrmer District of Columbia Financial
Responsibility and Management Assistance Authoritywere equal to or
exceecled the requirement of the Fair Labor Stsndards Act, those
policies, procedures, and practices shall fdelete: "remain in effect"]
be restored to effectiveness, except as otherwise provided herein-
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Section 3 - [delete: "For the purpose of determining entitlement to
compensatory time and overtime pay, all hours of work performed
outside the basic work week and the basic work day shall be deemed
overtime hours.l And add:
All hours of work which entitle the employee to oveftime
compensation will be paid in cash at a rate equal to one-and-a-half
times the regular rate of pay.

The Petitioner believes these proposals are negotiable, arguing that the legislation referenced
in Section 2 expired on September 30,2001, because: (1) itwas contained in an appropriations act
and (2) this type of legislation expires after one year. The Petitioner notes that the FY 2001
Appropriations Act and its impact on the current labor agreement is the subject of a pending
arbitration between the parties. The Union cited no precedent in support of its position.

The Respondent assertsthat theseproposals are nonnego t iable because Congtess intended that
$ 156 ofthe FY 2001 Appropriations Act - a provision containing an order by the Control Board
limiting overtime as defined in the Federal Labor Standards Act ("FLSA") - extends beyond one year.
Furthermore, the Respondent claims that Congress ratified the Contro I Board's Order to limit overtime
in this manner and made it retroactive to December 1996. Management contends that the fact that the
provision was made retroactive to 1996, indicates that Congress meant fbr this provision ofthe Act
to extend beyond one year. The MPD cited no precedent in suppod ofits position.

The Board finds Article 30, $ 2 and g 3 to be neeotiable. Section 156 ofthe FY 2001
Appropriations Act embodied the Control Board's Order of 1 996. The Control Board's Order of
1996 limited the pal,rnent ofovertime pursuant to FLSA regulations, retroactive to 1996. Congress
ratified the Order and incorporated it in the FY 2001 Appropriations Act. Subsequently, in two
arbitration review requests' involving the same parties involved in this NegotiabilityAppeal, this Board
ruled that the FY 2001 Appropriations Act expired on September 30, 2001. See Metropolitan Police
Department and Frtttemal Order ol Police/Metropolitan Police Department Labor Committee,Slip
Op. No. 784 at pgs. 9-11, PERB Case No. 04-A-13 (March 31, 2005); see also Me tropolitan Police
Department and Fraternal Order of Police/Metropolitan Police Department Labor Committee, Shp
Op. No. 795 at p. 4, PERB Case No. 04-A-04 (July 21, 2005). Therefore, the FY 2001
Appropriations Act no longer has any bearing on how overtime is paid in the District. As a result, the
requirement which linits the pa],ment of overtime pursuant to FLSA regulations has been lifted,
rendering negotiable Article 30, g 2 and g 3.

Article 39" $ 1 and Q 3: "Uniform and Clothing Allowance"

Section I - The clothing allowance for olficers detailed to
investigative duties in a Detective Unit, and all Investigators and
Detectives shall he $2,000 per year. The clothing allowance.for any
employee authorized to wear casual clothes in any other unit shall be
$750 per year. Payment shall be made twice yearly, no later than
April 1 5 and October I 5 each year. Member,s shall be authorized to
receive prorated payments based on the length of time the member was
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assigned or detailed to aposition inwhich the member was authorized
to receive this payment. The Department recognizes this payment is
not part of the member's salary, rather it is reimbursement.for costs
borne by the member on behalf of the Departntent due to the
member's detailed or assigned position; therefore, such payments
shall be made in accordance with applicable federal and District of
Columbia tar lu,ts. "

Section 3 - AJier the initial increase in the unifctrm and clothing
allowance setforth in Section ), the ttniform and clothing allowance
shall increase on the same date and by the same percentage rate ofthe
ncgotiated salary increase for the life ofthe contract.

The Petitioner argues that because previous contracts have exceeded the statutory limitations
for uniform and clothing allowance, this proposal is negotiable.

The Respondent claims that this proposal is nonnegotiable because it exceeds the amounts
allotted by statute at D.c. code g 5-l 1 1.03, 'Appropriations".s The Respondent further argues that
despite the fact that the parties previously reached agreement on a similar proposal, it has no duty to
bargain conceming this proposalbecause management rights revert back to management when the old
contract expires. Citng Washington Teachers' Union and District of Columbia Puhlic Schools, 46
DCR 8090, Sl ip Op. No.450, PERB CaseNo. 95-N-01 (1995).

The Board finds that this proposal is nonnegotiable because the subject ofthe proposal is
addressed in D.C. Code $ 5-1 I 1.03, 'Appropriations", which contains ,'not exceeding,' and,,not to
exceecl' lutguage conceming the amounts set by law.e

"D.C. Code g 5-1 1 1.03 (a) - "Appropriations" provides that ,.a sum not exceeding $75 per annum
for each member of the Metropolitan Pohce fDepartment] . . . " for "uniforms and all other official
equiprnent prescribed by Department regulations as necessary and requisite in the performance ofduty."
Also, D.C. Code $ 5-1 I 1.03 (b) authorizes the ChiefofPolice ofthe Metropolitan Police force "to provide
a clothing allowanc e not b exceed. $300 in any I year to an officer or member assigned to perform duties
in 'plainclothes'."

eFurthermore, the Union's argument that this article is negotiable because the parties have
previously negotiated this issue is without merit. rn washington Teachers' Llnion and Districl oJ'
Columbia Public Schools, 46 DCR 8090, Slip Op. No. 450 at page 9, pERB Case No. 95-N-01 (1995),
the Board noted the fbllowing:

Petitioner asserts thal the parties' inclusion of. . . [a] provision in prior
agreements has made the subject of the proposal a mandatory subject of
bargaining as between the parties. While un emplolter may bargain arul
reach agreement on matters orer which it has no du4) to bdrgain under
the CMPA, the statutory right remuins reser-ved trt management once the
conlracl hds erpirerl. We have looked to the parties' current and prior
agreements when it is a close question whether a matter is a requled
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IV. Issues to be briefed by the parties

Based on the information provided by the parties, the Board is unable to make a determination
conceming the negotiability ofthe four (4) articles listed below. Therefore, the Board is directing that
the parties briefthese proposals. In their briefs, the parties should state their position and provide any
legal authority (i.e., case law, Board precedent, etc.) in support oftheir position.

1. Arricle 12, $ 16 - Discipline - Carrying guns;
2. Article 16.2 g 3 - Employee Records;
3. Article 28 - Polygraph Zests; and
4. Article 38 - Tech Pa14 Special Duty and Skills Premium;

The positions of the parties regarding the above articles are set forth below:

Article 12" $ 16: "Discipline"

Section 16 - (Respondent contends the following proposal to strike
language from this provision is non-negotiable):
In all other circumstances, it shall be the Department's policy to permit
an officer or sergeant to continue to carry [delete: 

'thg_Ag[hsnzgd

weapon for selfprotection. ifhe/she so requests. statine that he/she has
sood reason to fear iniury to hiVher person or propertt''] and add:
all authorized Departmental weapons. Permission need not be
grantul ifthe Chief of Police or his/her agent reasonably determines,
based upon the particular facts and circumstances ofthe case, that the
permission should be denied for reasons ofpublic safety or welfare. /
decision to withhold such permission shall include a written
t'xplanation articulating the facts and circums'tances upon which the
Chief of Police relied in making that decision.

FOP's Position: The Union argues that this issue is negotiable because all matters shall be
deemed negotiable except those proscribed by the CMPA. Crting l(ashington Teachers' Union and
District oJ Columbia Public Schools, 46 DCR 8090, Slip Op. No. 450 at p. 4, PERB Case No. 95-N-
01 (1995). Furthermore, the Union clairns that'by not objecting to the negotiability ofthe subject
matter of this proposal, the Respondent implicitly concedes the negotiablity of this fproposalj".
(Negotiability Appeal at p. 6).

MPD's Position: Management does not articulate an argument concerning Article 12, $ 16.

subjerct of bargaining. (Citations omittal) We furd no close question in
considering this proposal, and fmd it nonnegotiable. (emphasis added).

Similarly, here, wF find no close question in considering the Union's proposal. Thereforg Article
39, $ 1 and $ 3 is nonneqotiable.
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Board: The parties shall brief the above issue. Specifically, the parties should state their
position and state any law, rule, regulation, Board precadent or any other authority in support oftheir
oosition.

Article 16.2 - "Emnlovee Records"

Subsection (3) - The Department shall, [delete: "at least once per
year"] by the end of each quarter of the fiscal year, review all
Personnel Records and remove or obliterate such fiIes or entries as
required.

FOP: FOP's Position: The Union contends that "the proposed language merely codifies the
legally-imposed obligationto purgeremrds containing'immaterial, irrelevant, or untimely information
fpursuant to D.C. Code g 1-631.05(c).]"r0 The Union further argues that D.C. Code g 1-631.05(b)
confers on the employee'the right to . . . seek to have irrelevant, immaterial, or untimely information
removed from the record."' ' Therefore, the Union concludes that "in proposing a time frame for the
Respondent to conduct a review ofpersonnel records for purposes of insuring compliance with the
law, [it] is merely asserting . . . the statutory right to seek the removal of records containing
immaterial, irrelevant, or untimely infbrmation." (Negotiability Appeal at pgs. 8-9). The Union cites
no legal precedent.

MPD's Position: Management relies on D.C. Code $ 1-631.05(c) which contains a three-year
review and purge of documents in an employee's official record. Management maintans that the
Union's proposal conflicts with this provision. Management cites no legal precedent.

Board: The parties shall brief the above issue. Specifica\ the parties should state their
position and state any law, rule, regulation, Board precedent or any other authority in support oftheir
position. Also, state the issue that the statute addresses (or does not address) as well as the issue that
the proposal addresses (or does not address).

Article 28 - "Polveraoh/Deceotion Detection Examinations"

ReJusal to take a polygraph examination or to cooperate in any other

'uD.C. Code $ l-631.05(c) provides as follows: "F'or the purpose of this subchapter, information
other than a record ofofficial personnel action is untimely if it concems an event more than 3 years in the
past upon which an action adverse to an employee may be based. Imrnaterial, rrrelevant, or untimely
information shall be removcd from the official record upon the finding by the agency head that the
information is of such a nature. Prior to the removal of any information in the file, the employer shall
notiry the employee and give him or her an opportunity to be heard."

' 'D.C. Code $ I -631.05(b) provides as fbllows: "Each employee shall have the right to present
information immediately germane to any information contained in his or her official personnel record and
seek to have irrelevant, imrnaterial, or untimelv information removed fiom the record."
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examination utilizing devices designed to detect deception will not be
a basis for disciplinary action.

FOP's Position: The Union contends that this proposal is not contrary to law (D.C. Code $
32-902) because the law authorizes polygraph testing, but does not require poTygraph testng.
Therefore, the Union believes that the proposal "does not stand in conflict with this provision ofthe
law." (Negotiability Appeal at p. I l) The Union further argues that the proposal is negotiable
because the parties negotiated similar language in the current collective bargaining agreernent, citing
ll/ashington Teachers' Union and District of Columbia Public Schools, SLp. Op.No. 450.

MPD's Position: Management asserts that D.C. Code $ 32-902 creates a management right
to administer lie detector tests, therefore this proposal is non-negotiable. Furthermore, MPD claims
that the proposal violates managernent's right to discipline employees for refusal to obey a lawful
directive.

D.C. Code li 32-902 provides as follows:

(a) No employer or prospective employer shall administer, accept or
use the results of any lie detector test in corulection with the
employment, application or consideration of an individual, or have
administered, inside the District of Columbia, any lie detector test to
any employee, or, in or during any hiring procedure, to any person
whose employrnent, as contemplated at the time of administration of
the test, would take place in whole or in part in the District of
Columbia.

(b) The provisions of this section shall not apply to any criminal or
intemal disciplinary investigation, or pre-ernployment investigation
conducted by the Metropolitan police, the Fire Department, and the
Department of Corrections, provided that any information received
from a lie detector test which renders an applicant ineligible for
emplol.ment shall be verified through other informatlon and no person
may be denied emplol.rnent based solely on the results of a pre-
emplolment lie detector test.

Board: I'he parties shall brief the above issue. Specifically, the parties should state their
position and state any law, rule, regulation, Board precedent or any other authority in support oftheir
position. Also, state the issue that the statute addresses (or does not address) as well as the issue that
the proposal addresses (or does not address).

Article 38 - "Tech Pay Soecial Dutv and Skill Premiums"

E/fective the.first pay period on or after October I, 2()03, Tech Pay
will be an amount equul to 7.5o/o of the.firist step of an Officer's ptty.
Special duty and still amount equal to 7.596 of the.first step of an
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Officer's pay. Special dury and skill premium pay shall be equal to
10'% of the first step of an Officer's pay.

FOP's Position: The Union contends that the D.C. Code does not specifically set a limit on
employet contribution for technicians and special skills pay. Therefore, the Union argues that the
proposal is negotiable.

MPD's Position: Management asserts that the Union's proposal exceeds the stipends set in
law for special duty and skill premiums, citing D.C. Code g 5-542.02 and g 5-543.02.'t Therefore,
Management argues that the proposal is nonnegotiable because it is contrary to law.

Board.: The parties shall brief the abote issue. Specifically, the parties should state their
position and state any law, rule, regulation, Board precedent or any other authority in support oftheir
position. Specifically, the parties should:

(a) Explain the difference between "Tech pay", "Special duty" and
"Skills premiums" .

(b) Give the defnition for 'tech position";

(c) State what job classifications are addressed in this proposal; and

(d) Cite the specific language in the D.C. Code which supports their
position (in connection wtth each position that is at issue in the
proposal).

V. Submission of information to the Board

The Board is unable to rnake a determination concerning Arttcle 27 - "Performance
Evaluation" without receiving further information liom the parties. Therefore, the parties Board is
directing that the parties provide a copy ofGeneral Order 201.20.

Article 27 - 'oPer{ormance Evaluation"

The existing General Order 201.20, Performance Rating Plan, shall
rernain in effect unless the Department provides the Union with notice
of any proposed changes(s). The Department and the Union shall

''D.C. Code $ 5-542.02 provides in addition to the scheduled rate ofpay that "members ofthe
Metropolitan Polirc Fbrce . . . appointed. . .(1) to perjbrm the duty ofa helicoptcr pilot; or (2) to render
explosive device.s inelJbctive or to otherutise dispose ol such devices shall receive . . .$2,270 per annum. .
.. fandl each fficer or member . . . assigned... as scuba divers shall receive... $2,710perannumso
Iong as he or she remains in such assignmenl." Furthermore, D.C. Code $ 5-543.02 provides a 58l0 per
annum supplement to basic compensat:Lon for "tethnicittn's positions" and. a $595 per amum supplemant
to basic compensalion for "detective sergednt[s] in subcla,ss 1b)" -
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negotiate any changes affectitrg matters covered in General Order
201.20, in accordance with Part I, A., 2, of same,

FOPts Position: The Union argues that the above proposal is meant to engage management
in impact bargaining and is negotiable.

M.D.'s Position: The Respondent asserts that this proposal is noruregotiable relying on D.C.
Code$1-613.53(b)whichstatesasfol lows: 'Notwithstandinganyotherprovis ionof laworofany
collective bargaining agre€ment, the implementation of the perforrnance management system
established [in subsection (a) ofthat section] is a nonnegotiable subject for collective bargaining."

Board: Conceming Article 27 - Performance Evaluation, the parties shall submit a copv of
General Oder 20l.20.- "Performance Ratirie Plan".

ORDER

IT IS HER-EBY ORDERED THAT:

1. The fbllowing proposals are negotiable:

Article I 1 - Use of Department Facilities;

Article 12, $ 9 - Discipline; Time limits;

Article 19, Part B, $ 3 - Grievance Procedures;

Article 19. Part C, $ Z(Z)(d - Grievance Procedures; and

Article 30. $ 2 and $ 3 - Ovenime.

2. The following Articles are nonnegotiable:

a. Article 12, $ 2 - Discipline; Assignment of investigator and disciplinarians;

b. Article 12, $ 1l - Disciplinei Jmplement discipline only afer going to arbitrator
or OEA;

Article 12, $ 14 - Discipline; More than 10 hours to prepare a defense;

Article 14, $ 1 - Transfers;

Article 14, $ 3 - Transfers;

a.

b.

u-

d.
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f Article 26 - Tanporary Details; and

g. Article 39. g 1 and $ 3 - Uniform Allowance.

3. Pursuant to Board Rule 532.4, the parties shall brief Article 12, $ 16 - Discipline; Carrying
guns. Specifically, the parties should state their position and state any law, rule, regulation, Board
precedent or any othcr authority in support oftheir position.

4. Pursuant to Board Rule 532.4, the parties shall brief Article 16.2 g 3 - Employee Records.
Specifically, the parties sho uld state their position and state any law, rule, regulation, Board ptecedent
or any other authority in suppofi of their position. Also, state the issue that the statute addresses (or
does not address) as well as the issue that the proposal addresses (or does not address).

5. Pursuant to Board Rule 532.4, the parties shall briefArticle 28 - Polygraph Tests - Specifically,
the parties should state their position and state any law, rule, regulation, Board precedent or any other
authority in support of their position. Also, state the issue that the statute addresses (or does not
atldress) as well as the issue that the proposal addresses (or does not atldress).

6. Pursuant to Board Rule 532.4, the parties shall briefArticle 38 - Skills Premium (Technician
Pay) - The parties should state their position and state any law, rule, regulation, Board precedent or
any other authority in support oftheir position. Specifically, the parties shall:

(a) Explain the difference between"Tech pay", "Special duty" and
"Skills premiums";

(b) Give the definition for "tech position";

(c) State what job classifications are addressed in this proposal; and

(d) Cite the specific language in the D.C. Code which supports their
position (in connection wrth each position that is at issue in the
proposal).

7. The parties'briefs are due within fifteen (15) days ofthe date ofthis Decision and Order.

8. Pursuant to Board Rule 532.4. the parties shall provide the Board with a copy of General
Order 201 .20. This order concems Arlicle 27 - Performance Evaluation.

8. Pursuant to Board Rule 559. l, this Decision and Order is final upon issuance.

O By oRDER oF THE puBLIc EMpLoyEE RELATIoNS BoARn
Washtrgton, D.C.

September I 1, 2006
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