
Notice: This decision may b€ formally revised before it is published in the District of Columbia Register. Parties
should promptly notiry this office of any errors so tht thry may b corrected before publishing the decision This
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L Statement of the Case

Amsican Federation of State, County and Municipl Employees, Distict Council 2Q
I,wal 2401, AFL-CIO ('AFSCME") filed a Declaration of Impasse ("Declaration'") pursuant to
PERB Rule 527 et seq. in connetion with impact and effects ('I&E) bargaining with the
District of Columbia Child and Family Ssvices Agency (*CFSA"). PERB's them Executive
Director found the parties were at impasse and assigned the case to mediation through the
Federal Mediation & Conciliation Seryice ('FMCS"). Commissioner Lynn Sylvester was
appointd as mediator. The parties met with Commissioner Sylvester at least once, but were
unable to reach a resolution On June 4,2014, AFSCME's counsel verbally that the
case be referred to interest arbitation in accordance with PERB Rule 527.5. For the reasom
stated below the Board finds ttrat there is no need to advance this matter to arbitration.
Accordingly, AFSCME's requct is deniedandthe case is dismissed
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IL Background

On l\f,ay 6,2OlO, CFSA announced that it would conduct a Reduction-in-Force (*RIF")
of approxim*ely 57 employees representd by AFSCME. Specifielly, CFSA smrcd it would
eliminate 57 Social S""triqp Assistant C'SSA') positions, and sete 35 new Family Support
Worker f'FSW') positionsr, u/hich would reqoiie a Bachelor's degre-2 At the requst of the
Union, the parties €ngaged in ISCE brgaining and met three (3) times in Ifay 2A10.'

During nqotiatiors, AFSCME proposd trat CFSA retain the SSA's and give them four
({ yean to meetthe new degree rquirement CFSA counter-proposd with an offer to give the
SSA's rmtil the end of the elendar year (approximately seven (7) months) to met the
requirement.a AFSCME's final offer proposA that CFSA grve the e,mpl-oyees seven (?)
semesters (or approximately three and a half (3.5) yers) to obtain the degree.' CFSA rejected
AFSCME s final proposal and stated it would not deviate from ir final offer to give the
ernploye until the end of the mlendar year to obtain the dryee.u On Nf,ay 27, 2OlO, AFCSME
filed &e insant Declaration of Impasse and Rquest for Impsse Rsolrnion.

On September 9-10, 2010, the Board's former Exectrtive Director, Blanca Torres, found
the parties were at impsse, assigned the matter to FMCS for mediatio& and appointed
Commissioner Sylveter to serve as the mediator. The parrie met with Commissionen Sylvester
on October 21,2010, brt were unable to reach a resolution

In addition to the instant Impasse case AFSCME also filed: (1) a Negotiability Appeal
(PERB Case No. l0-N-03) seeking an order on whether its final proposal to give SSA's 3.5 years
to obtain a degree was nonnegotiableT; and Q\ nUnfair Iabor Practice Complaint @ERB Case
l0-U-37) alleging that CFSA's actd in bad faith when it declared AFCSME's proposal to be
nonnegotiable.s

In April 2014, the Board found in PERB Case l0-N-03 that AFSCME's final proposal
during I&E bargaining was nonnegotiable pursuant to the Abolishment Acq D.C. Ofiicial Code $
1-624.08(i), and the Omnibus Personnel Reform Amendmert Act, 1998 D.C. Iaw l2-L24 (Act
12-326\.e Furthermorg in PERB Case No. 10-U-3?, the Board formd that CFSA did not act in

] SS.Os were positions in Grades 6, 7, and 8, whereas FSWs are Grade 9.
' (Declaration at l-2).
" Id. at2.
o Id. at2-3.
5 Id. ati.
6 Id.
7 See American Federation of Stde, County ord Municipal Emplayees, District Council 20, Local 2401, AFL-CIO
utd District of Calumbia Child and Fantily Services Ageney,6l D.C. Reg. 5602, Op. No. 14f.2 at ps. 2-3, PERB
Case No. l0-N-03 (2014).
E Se Anericor Federdion of Stde, Comty od Manicipat Employees, District Courcil 20, Lacal 2401, AFL-CIO
ord District of Cofumbia Child and Fnrily Sewices Agen4t" 6l D.C. Reg. 5608, Op. No. 1463 atp. l, PERB Case
No. l0-U-37 (2014).
e AFSCl,tt andCFSA,supra,Op.No. 1462 atps.4-5,PERB CaseNo. l0-N{3.
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bad faith when it declared AFSCME's final proposal nonnegotiable, and accordingly dismissed
AFSCME's unfair labor practice complaintto AFSChrm did not appaleither decision

PERB Rule 527 et seq. shtes that ufien a pafiy has dwlared an impasse in non-
compensation bargaining the Board "mat'' direct that mediatiorq fact-finding, and/or interest
arbiuation be utilized to help resolve the impasse. The use of the word "may" indicates that the
Board has discretion in determining whether or not to advance an impasse to frct-finding or
arbinationll While PERB has contemplated scenarios in which impasses reachd during r&E
bargaining should be advanced to interest arbitratiorql2 for the following reasons the Board finds
that this case is not one of those instances.

CFSA unquestionably had a duty to engage in good faith I&E bargaining $rh€n it
annormced its intention to conduct the RIF,r3 but that duty did not rquire the parties to reach an
ultimate agre€ment when I&E nqotiations reached impasse. Under Board caselaw, when I&E
bargaining has been requested by the exclusive repreenrtativg the agency fulfills its duty to
bargain it good faith by going beyond "simply discussing" its proposal with the rmion, and by
doing more than merely requesting the union's inputla Furthermorg the agency's participation
cannot constifirte mere "surface hrgaining'", and the ag€ncy cannot engage in conduct at or away
from the table that intentionally frustate or avoids muhnl agreem€nt " Ratho, there must be a
give and take with the negotiations entailing full and unabridged opportunities by both partie to
advance, exchangg and reject specific proposals.'u E ren so, be@use the matter being bargained
is a managernent right, I&E hrgaining €nnot be o<pected to continue in perperuity until an
agreement is rached in every case. In some matten, depending on the circumstances, it must be
concluded that the agency's duty has be€n fulfilled and that additional bargaining is not
requird.lT

m. Analysis

to AFSCME v. CFSA, supra, @. No. 1,163 at ps. 9-13, PERB Case No. l0-U-37.
" I'o Shippers Action Committee v. Interstate Commerce Commission, et a1.,857 F.2d 802, 86 (D.C. Cir. 1988)
(holding that just as the use of the word *shall" indicates the absence of discretion" the use of *may" indicates its
preseDc€ tmless there is some modiSing context to suggest the consftuction of the word 'ma1"' ; mandatory).
" See Ameriun Federation of Govemment Employees, Iocds 872, 1975 @rd 2553 v. District of Columbia
Depar*nent of Public Works,49 D.C. Reg. 1145, Op.No. 439 aL p. 4, PERB Case Nos. 94-IJ42 and 94-IJ48
(lees).
13 See A-FKME v. C FSA, supr4Qp. No. 1463 at p. 9, PERB Case No. l0 -IJ -37 .
ra Anericsr Federation of Govemnnt Emplayees, lacat 383 v. District of Columbia Departmmt of Health, 52
Q.C. Reg. 2527,Op. No. 753 at f. 6, PERB Case No. 02-U-16 (2004).
" Anteriwr Federation of Govertanmt Employees, Local 383 v. District of Cotwnbia Depoonent of Dtsabiltty
Services, 59 D.C. Reg. 10771, Op. No. 1284 at p. 3, PERB Case No. 09-U-56 (2012).
'o District Council 20, American Federation of State, Counly and Mwicipal Employees, Local 709, et al. v.
Gwerranmt of the District of Columbiq et al., 43 D.C. Reg. I148, Op. No. 343 at p. 8, PERB Case No. 92-U-24
(lee3).
r7 See AFGE, Incat 353 v. DDS, supra,Op.No. 1284 atp. A,PERB Case No. 09-U-56 (holding that the agency did
not violate its drty to baryain in good faith just because the parties did not reach am agreement).
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In this casg all of aboye stat€d factors were met The parties engaged in negotiations on
at least four (a) ocesions,ls wherein they exhausted an exchange of various proposals and
cotmter-proposals. Those negotiations eventually reached impasse u&en bth parties declared
that they wene unwilling to deviate from their rspective last best offers. However, AFSCME's
last best offer to give SSA's 3.5 years to obtain a dqree was determind by the Board to be
nonnegotiable in PERB Case No. l0-N-03. CFSA's last best offer to give the SSA's until
Dece,mber 31, 2010 to met the degree requirement is now effectively moot because the RIF was
executed in 2010 and the seveNr (7) months CFSA was offering have long since passed. As a
resulg the parties" last best offers cannot b arbitratd because neither offer is still on the table.
Accordingly, the Bmrd finds that CFSA's good faith I&F obligations have been exhausted and
fulfilled and that it is consequently not necessary to advance this case to fact-frnding or
arbiration.'e AFSChnfi,'s Declaration of Impasse is therefore dismissed.

ORDER

IT IS HEREBY ORDERED THAT:

l. AFSCME's Declaration oflmpasse is dismissed.

2. Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.

BY ORI}ER OX'THE PUBLIC EMPLOYEE RMATIONS BOARI)

By uanimous vote of Board Chairperson Charles \durphy, and Members Donald Wasserman
andKeith Washington

Noverrber 2O,2Al4

ii fnree (3) times in tvlay 2010, anrl oncs in Octob€r 2010 with Commissioner Sylvester.'" Id.
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