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Fratemal Order of Police/MetropoLitan
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Distnct cf Columbia Office of Pohce
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DEC]SION AND ORDER

I nMarch2006 theFra tema lo rde ro fPo l i ce /Me t ropo l i r anPo [ccDepar lmen tLabor
Committee ("FoP" or'Union'iL'fJl '*t' olyPt 9llt 

pI"ctice complaints against the District

of columbia ofice of police co-pruirrt, (.,opc,' or "Respondenf'). 
' The unfair labor practice

complaints allege similar mis*ia*i U1 til't *ta 
t 

statrl:nne interviews of Metropolitan Police

DepartmentoffcersaccompaniedbyUnionrepresentatives'Inparticular,FoPallegesthatoPC
interfered with U*or, *"*U"r*:'Jgii. [V pro"idorg *"leading information to the members and their

representatives regarding the pres-ence ofand monitoring by additional OPC personnel during the

interviews, as well as questloninf otrcers outside the scope of the citizen complaints

rFoP,sunfairlaborpracticecomplaintsagamsttheoPCandvariousindividually.named

officials at the OPC were Af"a on ftnut"tt t+, 2006' March 21' 2006' Mmch 23' 2006' and two on

March 24, 2006. These *t",;;;;;tigtuita * pgns Case.Nos 06-U-24' 06-U-25' 06-U-26'

06-\l-27 and 06-U-28. Ot M.v ti, iOOS', the eoarA't E-*::Y-*" Director dismissed one of the

five unfair labor practtce 
"o.piut*, 

fEfie Case No' O6-1J 2'7 ' for failure to state a claim under

the comprehensive Merit Personnel'Act ("CMPA',). Also, FOP filed a request for preliminary

reLief; but later withdrew that request'
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TheBoard'sExecutiveDirectorconsolidatedthecases'asallofthe'complaintsinvolved
oonrmon issues of fact -d l"*, ;;;;p"rted a Heanng Examiner. The administrative process

continued with a pre-heanng 
"""t"r"*i 

in the consolidated matters on october 20, 2006' The

parties raised sev".ut irr,.,"* u"i"r. iil"'iit".tg g-"*i"er, includins the Bo ard's jurisdiction over the

cases and the naming oropc p"rro**t ir-,,i,""o irraiuiaual capacitiJs as respondents Per the parties'

ioint request, a pre-hearing ;;;;";;;i;r.e was scheduled before the Hearing Examiner on
,;il;; 

;;#; ^J 
" 

rr"J',ri.g 
"ri*irJt"tion 

and on the merirs was scheduled to begin on March

6, z00,' .2 However, 
"" 

D*"tt ;;'i% lo,io, opC flled a "complarnt for Declaratory Relief in the

superior court ottt e urstnct ortoi,r*uiu 
"t 

utt.rlgmg the Board's jurisdiction.3 The Board filed a

"Motio to Dismiss".

On March 6, 2007, the parties presented oral a(gument to the Heanng Examiner concernrng

the issue of whether rh" h"-d;;;;ilu. *v"a p"{hg.rhe resolution of the related litigation in

the Superior Court. On x',u'"i ii' zi'oOl ' iuaie rendftr anderson granted the Board's Motion to

Dismiss_a subsequently, ." epJio, iobl, tie Hearing Examiner issued an order acknowledging

that she had been advised ot--i,rag",^.a"rron,s dismrsial of opc's "compraint for Declaratory

Relief." As a result, the H eann;;;utj"J ' otd"' noted that the "issue ofwhether this matter should

be stayed is moot and ,rt" n iJtppt"p"ate to proceed. with the ' hearing [scheduled forl June 5

andJune6,2007"(HearingB*u*itt"'''OrderdatedApril30'2007'emphasisinoriginal')

onMay30,200T,oPCfileda..MotionfolLeavetoFileanInterlocutoryAppeal''requesting
that the Boardlrant OpC leave to file an urterlocutory appeal. In suppofi of its motion, OPC argues

that the Board ,.does not frun. juriraitt.n tc resolveihe allegations pre-sented in the unfair labor

pr""rl* 
""rrprr*r, 

m"o tv tr*tnopl rn the above-referenced matters. consequently, [the Board]

does not have authority to conduct an evidentiary hearing on the merits'', (oPC's Motion at p. 1).

In addition, opC asserts that the Board's "Hearmg Examiner abused judicial discretion by ordering

it", u rr-ut g t" conducted for concurrent presentation ofjurisdictional and substantive evidence'

Insisting on resolving,n" *uii", oilorisdiciion only after,a hearing on the merits violates simple

notionsofprocedural"qo,tv,unroi. , tvprejudiceoPCanddepartsfromthedoctr ineofjudicial
economy." (OPC's Motion at pgs' 1-2)'

2on March 12,200.7,FoP filed a ilocument styled ..Consent Withdrawal of Individually

Namea Respondents tom the Complaints," statin-C !ryt 
the parties consented to the voluntary

ai.^ir*f of OPC p"r.or-"I who were named in their individual capacity'

roPc's filing was assigned Civil Action No' 9190-06'

aJudge Anderson's decision was issued from the bench and she did not issue a written

decision. Hiwever, a review ofthe Superior court docket reveals that this matter has been

closed.
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On June 6, 2007, FOP filed an opposition to OPC's request. OpC,s submission and FOp,s
opposition are before the Board for disposition.

II. Discussion:

OPC disagrees with the Hearing Examiner's ruling that a hearing be conducted and believes
that it should be allowed to file an interlocutory appeal concerning the Hearing Examiner's ruling.

Board Rule 554. 1 provides as follows:

Unless expressly authorized by the Board, interlocutory appeals to
the Board of rulings by the Executive Director, Hearing Examiner
or other Board agents shall not be permttted. Exceptions to such
rulings shall be considered by the Board when it examines the full
record of the proceedings.

oPC asserts that in the present case, the Board should authorize the agency to file an
mterlocutory appeal because:

[The Board] does not have plenary jurisdiction. Under its authorizing
statute, [the Board] does not havejurisdiction to determme matters of
contract formation, interpretation or breach as related to collective
bargaining agreements. Second, [the Board] does not have
jurisdiction to determine the applicability of an arbitration clause
contained in a collective bargarung agreemenr.

Third, [the Board] cannot apply the ,,alter ego" doctrine to deterrrune
that OPC is a party to a collective bargainmg agreement because OpC
is not a successor agency and is precluded by statute tom ever being
a successor agency. Further, to strain the alter ego doctrine in this
fashion would, in effect, result in a finding that OpCwas a partyto the
contract rn contravention of the [Board] authorizing statute and
[Board] precedent. Additionaliy, [the Board] cannot apply the
doctrine ofagency to this case as there is no evidence ofan iintimate
relationship" to allow lthe Boardl to find that OpC,s actions could be
attributed to MPD.

Fourth, [the Board] does not have jurisdiction to determine whether
OPC interviewing protocols violate the CMpA since such a
determination requfes [the Board] to interpret statutes that [the
Boardl is not authorized to interpret under the CMPA.
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The [Board's Hearing Examiner] violates simple notions o fpro cedural

equiiy, unfairly prejudices OPC and departs from the doctrine of

iu-dicial economy byfailing to dismiss the ULP complaints for lack of

jurisdictionandinsist.ingthatevidenceonbothjurisdictionandthe
merits of the ULP claims be presented m the same hearing'

Neither D C. Official Code $l-605'02 nor any other section in the

Comprehensive Merit Personnel Act (CMPA) grants authorityto lthe

Board] to determrne such matters as contract formation' contract

interpretation or breach of contract'

Despite clear precedent disallowing characterization of contractual

claims as unfar labor practice claims, virtually all of the FOP's ULP

claims before fthe Board] are predicated on alleged violations by OPC

personnel of a collective bargainmg agreernent entered into by MPD

and FOP. . . . Thus, facially, the ULP claims do not allege any basis

for which the lBoard] can assert jurisdictio n over the matter' For this

reason, [the Board] caruot order a hearing on the merits of the

allegations. (OPC's Motion at pgs. 4-6.)

In view ofthe above, OPC is requesting that the Board gant its request for interlocutory

aDoeal and dismiss the unfair labor practice complaints. (See oPC's Motion at p. 16).

FOP filed an opposition to oPC',s motion. In their opposition, FoP states the following:

After over fourteen months and substantial resources invested by the

Complainant, the Respondents, and the Board, the Respondent is yet

again attempting at the l1th hour to short-circuit the administrative
process and improperly and prernaturely appeal the Hearing Officer's

appropriate exercise of discretion in the condust of the hearing'

Significantly, the Respondent is requesting leave to appeal an Order

entered by the Hearing Officer over seven montlm ago. The

Respondent previously employed this tactic by fiLing a Complaint for

Declaratory Relief with the D.C. Superior Court ohallenging the very

same Hearing Officer decision that it once again disputes in this
Motion. Shortly after filing the Complaint, the Respondent filed a
Motion to Stay approximately one month before the scheduled March

5, 2007 hearing. The Motion to Stay was based solely upon the fact
that the Respondent had filed the Complaint. The D.C. Superior
Court dismissed the Respondent's Complaint, and the Hearing Officer
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denied the Respondent's Motion to Stay. The Board should reject

this third attenpt at delay and deny the Respondent's Motion for

Leave to File an Interlocutory Appeal.

The Respondent admitted n previous filing with the Board and with

the D.C. Superior Court that the Board Rules preclude the very

interlocutory appeal that it now requests leave to file.

Despite its own admissions that it is not entitled to an interlocutory
appeal, and the complete lack of extraordinary circumstances that

necessitate an interlocutory appeal, the Respondent attempts tojustify

filing the Motion by grossly mischaracte zing the Board's prior

statements. 
* :r :r

The Board has.jurisdiction to hear the Unfat Labor Complaints and
the Headng Examrner properly exercised her authority by setting the
hearing in this matter, and therefore, the Board should deny the
Respondent's Motion for Leave to File and Interlocutory Appeal.
(FOP's Opposition at pgs. 2, 3 and 6, emphasis in original).

We find that OPC's argument concerning the Board's jurisdiction raises no new arguments

and is a repetition ofthe argument considered and rejected by the Hearmg Examiner. Thus, we

believe that thebasis of OPC's Motion is its disagreement with the Hearing Examiner's decision: (1)

not to bifurcate the proceeding by ruling on the question ofjunsdiction before continuing with the
evidentiary presentation ofthe underlying facts and legal issues and (2) to schedule a hearing. We
have previously held that a "Id]isagreement with a Hearing Examiner ruling does not justi$ the Board
taking the extraordinary step of allowing [a] request for mterlocutory appeal." Vartan Zenian at al.
v. AFSCME. Local2743 and Department oflnsuiance and Securites and Banking. Stip Op. No. 832
at p. 5, PERB CaseNo. 04-U-30 (2006). See also, D.C. Water and Sewer Authoritv and AFSCME.
Local 2091. et a1., Stip Op, No. 75i, PERB Case No. 03-UM-03 (2004). Furthermore, OPC's
argument regarding the Board's jurisdiction raises mxed issues of fact and law that must be
determined on a record, ald cannot be determined on the pleadings. Therefore, we deny OPC's
request for interlocutory appeal. However, we point out that once the Hearing Examiner issues her
Reporl and Recommendation in this matter, all of the parties will have an opportunity to file
exceptions to the Hearing Examiner's findings and to challenge this and any other ruling at the end
ofthe proceeding.

For the reasons discussed, we deny OPC's Motion for Leave to File Interlocutory Appeal.
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ORDER

IT IS HERIBY ORDERED TIIAT:

t . The District of Columbia Oflice of Police Complaints' "Request lor Leave to File an

Interlocutory APPeal," is denied'

2. Pursuant to Board ft"t ttn't' this Decision and Order is final upon issuance'

BY ORDER OF THE PIJBLIC RELATIONS BOARD

Washington, D'C' 
I

June 19, 2007
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