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DECISION AND ORDER

Statement of the Case

On September I0,200'7 and September 12,2007, the Fratemal Order of Police/DeDanment
of corrections Labor committee ('FoP" or "Union"), filed two documents styled .?etition for
Enforcement ofPERB Decision and Order" ('?etition') and "Amended Petition for Enforcement of
PERB Decision and order" ('Amended petitiori')', regarding pERB case No. 04-A- l4 (slip op. No.
825). FOP alleges that the District of Columbia Department of Corrections ("DOC") has failed to

' The only difierence between the language contained in the petition and the Amended
Petitio& is the sequential order ofthe parties. specifically, the original petition names the
Department ofcorrections as the petitioner and the Fop as the Respondent. However, in the
Amended Petition the FoP is the named petitioner and the Department of corrections is the
named Respondent. In light ofthe above, when used in this Decision and order, the term
"Petition" refers to both the Petition and the Amended petition.
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comply with Slip op. No. 825 which was issued on october 19,2006. Specifically, Fop claims that
Doc has failed to implement the terms of an arbitration award issued on May 13, 2004 and affrmed
by the Board on october 19,2006. (see Petition at pgs. 2-4). Fop is asking the Board to ,,enforce
its Decision and Order of October 24,20062 and issue all back pay and benefits with inrerest
(including salary increases) to Officer Allen [("Grievant")] and reinstate him with the seniority to
which he is entitled." (Petition at pgs. 4-5).

Doc opposes FoP's Petition. Fop's petition and Doc's opposition are before the Board
for disnosition.

[. Discussion

"on May 11,2001, a group of male students from Evans Junior High school, in the D.c.
Public school system took a tour ofthe D.c. Jail. on that date the Grievant was on duty as a
correctional officer (Corporal) at the D.C. Jail. Other correctional officers also were on duty. During
the tour, allegedly at the urging of D.C. public schools employees, the studerfs were sub.iected to
some procedures associated with the intake ofprisoners into the facility including strip searches and
body cavity searchers as well as exposure while naked to inmates who made abusive comments to
the students, . . . and [the] students were forced to wear prison clothing." (slip op.No. g25 at p.
2 and Award at pgs. 4-5). In addition "[t]he students were subjected to the foregoing actions by
correctional officers on duty at the D.C. Jail on the date ofthe tour. These officers also forcibly
renoved clothing from the students and yelled at thern' ( Slip op. No. g2s atp.2 and Award at p.

The incident was reported to the Office of Intemal Affairs by a correctional officer who was
not tnvolved in the incident. (See Memorandum at p. 3). An investigation was conducted and the
Grievant, as well as other officers, was found to have violated several departmental regulations and
procedures. (see slip op. No. 825 at p. 2 and pgs. 5-7). subsequently, the Grievant was summarilv
removed onMay 29,2001. (See Slip Op. No. 825 atp.2).

The Union filed a grievance, which was denied. As a result, the Union invoked arbftratron
on behalf of the Grievant.

'? Although in this statement FOP indicates that the Board's Decision and Order was issued
on october 24, 2006, the Board actually issued its decision on october 19,2006. Also, with the
exception ofthis statement, FOP in its two submissions indicates that the Board,s decision was
issued on october 19,2006. In light ofthe abovg we believe that the one reference made bv
FOP to the October 24, 2006 date, was a typographical error.
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In an Award issued on May 13, 2004, Arbitrator William Fredenberger found that the recorddid not establish that the Grievant participated in the action taken by other correctional officers
against the students touring the correctional facilities. (See Slip op. No. g2s ut p. 2). Therefbre, theArbitrator rescinded the termination and directed that the Gnevant should be reinstated with full backpay and seniority.

In additio4 the arbitrator indicated that 'lhere 
[should] be no deduction from the back payfor outside eamings by [the] Grievant during the period ire [wasJ out ofservice.,' (srip op. No. g25

at p. 4).

Doc filed an Arbitration Review Request ((.Request") seeking review ofthe May 13,2004
Award issued by Arbitrator Fredenberger. The FOp opposed DOC,s Request.

In their Request, DoC asserted that the Arbitrator exceeded his jurisdiction and was without
luthgrity by, (1) rendering an award that allowed for payment ofbackpay without deductiors forintgrirn e,ammgg; (2) making the remedy unnecessarily punitive to the agency (3) not address'rg ormaking determinations regarding all of Doc"s grounis ror termination; -a j+j rru"iogqu"rtionaut"
competence.

Also' DoC claimed that the Arbitrator's Award was contrary to law and public policy because(a) it provided for an award o fback pay without deductions for interim 
"u-irrgrl 16; the ArLitrator,scompetence was questionable; (c) it violated the Fourth Amendment of it 

" 
Unitra Stutoconstitution; and (d) the Award was unnecessarily punitive. (See Memorandum in Support ofDOC's Request ar pgs. 8-17).

In Slip Op. No. 825 the Board found that DOC's Request for Review did not meet therequlrements for reversing Arbitrator Fredenberger's Award. specifically, we noted that Doc hadthe.burden to specify applicable law and defnite public policy thai mandatJ that the Arbitrator reacha different result. we found that Doc fala ti ao ro. rnu., we concluded that danying an oftetfor interim earnings in this case did not violate any specific law or pubric poricy. rir#roi", noc,,argumert did not presurt a statutorybasis for review. As a result, we determined that we could notreverse the Award on this ground. In addition, the Board indicated that the Arbitrator,s conclusions:(1) were suppofred by the record; (2) were based on a thorough anarysis; and (3) *ura noi u, *uiato be clearly enoneous, contrary to law or pubric policy, o. ir, 
"*""s, 

of his'authoritf 'nder theparties' collective bargaining agreement. The Board concluded that no statutory basis eristed forsetting aside the Award. (seeslip op.No. g25atp. 13). Inviewoftheabot", noitn[*u.,'*denied.

In september 2007, Fop filed the flment petition for Enforcernent with the Board. FOpcontends that Doc has failed to comply with Slip op. No. g25. specifica y, Fop asserts that despite
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the Board's denial ofDoc's Request, Doc has not provided Mr. Allen with his back pay as required
by the Award. FoP is requesting that the Board enforce slip op. No. g25 and compel Doc to
comply with the terms of Arbitrator Fredenberger,s Award.

Board Rules 560. 1, 560.2,50 r.4 and 501 .5 provide in relevant part as follows:

560.1 - Enforcement
If any party fails to comply with the Board's decision within the time
period specified in Rule 559. l, the prevailing party may petition the
Board to enforce the order.

560.2 - Enforcement (cont.)
The responding party shall have ten (10) days from service to
respond to the petition. (Emphasis added.)

501.4 - Computation-Mail Service
Whenever a period oftime is measured from the service of a pleading and
service by mait five (5) days shall be added to the prescribed period.
(Emphasis added.)

501.5 - Computation-Weekends and Holidays
In computing any period o ftime prescribed by these rures, the day on which the event
occurs from which time begins to run shall not be included . . .whenever the
prescribed time period is ereven (11) days or more, [saturdays, sundays and
District of Columbia Holidaysl shall be included in the computation. (Emphasis
added.)

In the present case FoP filed its petition on September 12, z0o7 and served Doc vra u.s.
Mail on that date. Therefore, pursuant to Board Rules 560.2, 501.4 and 501.5, Doc was required
to file its response no later than october l, 2007. However, Doc did not file their response to the
FoP's Petition until october2,200?.3 Therefore, Doc's response was filed one (1)aayhte. ero,
we note that DOC did not either request an extension of time or provide a legitimate ieason as to why
their response was late.a

I DOC filed thefu opposition via facsimile on October 2, 2007.

. 
o Doc's representative contacted the Board's Executive Director conceming Doc,s

intent to file a request for an extension oftime. However, Doc did not folrow-up iy nr*ry a
request for an extension.
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As noted above, DOC did not file a timely response to the petition. Board Rule
560.3provides that "[flailure by the responding party to file an answer in accordance with Rule 520.6
ald 520.7s maybe construed as an admission ofthe petitioner's allegations." Consistent with Board
Rule 560.3, we find that the material issues of fact and supporting documentary evidence are
undisputed by the parties. Therefore, it is clear that DOC has not complied with Arbitrator
Fredenberger's Award. Specifically, Doc has not provided Dexter Allen with back pay as required.
As a result, the Board must determine if DOC's action is reasonable.

In the present case, the FoP filed for arbitration on behalf of Dexter Allen and on May 13,
2004, Arbitrator Fredenberger issued his Award. subsequently, on June 2,2004, Doc filed an
Arbitration Review Request seeking that the Board reverse the award. on october 19, 2006, the
Board denied Doc's Request. Pursuant to D.c. code g l -617.13(c) "[a]ny person aggrieved by a
final order ofthe Board granting or denying in whole or in part the relief sought may obtain review
of such order in the Superior Court ofthe District of Columbia by filing a request within 3 0 days after
the final order has been issued." see also, superior courl civil Rules, part XV, Agency Review,
Rule 1. consistent with D.c. code g l-617.13(c), Doc filed a petition for Review of Agency
Decision in the Superior Court of the District of Co lumbia on Novemb er 24,2006. In Januarv 2007.
the Board responded to DOC's Petition for Review by filing a Motion to Dismiss based on itt. fu"i
that Doc's Petition for Review was untimely fi1ed.6 on March 15,2007, Doc withdrew its petition
for Review. In light of the above, Doc has waived its right to appeal the Board's october 19, 2006
Decision and Order.

As previously discussed, the Board's decision denying Doc's Arbitration Review Request
was issued on october 19, 2006. Thus, it has been one year since our order was issued. we believe
that DOC has had more than a reasonable period of time to comply with the terms of Arbitrator
Fredenberger's Award.

Also' Doc can no longer appeal the Board's Decision and order in the superior court ofthe

5 "Board Rule 520.7 provides in relevant part [that]: [a] respondent who fails a timely
answer shall be deemed to have admitted the material facts alleged in the complaint and to have
waived a hearing." Unions in comoensation Unit 20 v. D.c. Department of Healtb 49 DCR
11131, Sl ip Op. No. 688 atp. 2, PERB CaseNo. 02-13 (2000).

" Slip op. No. 825 was issued on october 19,2006, and the order indicated that pursuant
to Board Rule 559.1 the Decision and order is final upon issuance. Therefore, Doc was required
to file its Petition for Review in the superior court within 30-days ofthe issuance oftle final
order-specifically by November 1 8, 2006. Since Novernber 18, 2006, fell on a saturday, the
Petition due date was automatically extended to Monday, November 20, 2006. However, Doc
did not file its Petition until November 24,2006 which was four days after the appeal deadline.
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District of columbia. Therefore, we believe that Doc's failure to comply with the terms of the
Award is not based on a genuine dispute over the terms of Arbitrator Fredenberger's Award, but
rather on a flat refusal to comply with the Award. we find that Doc has no "legitimate reason" for
its on-going refi.xal to make Mr. Allen whole by providing him with back pay with no oflset for
interim eamings as required by Arbitrator Fredenberger's Award.?

For the reasons noted above, we find that DOC has not complied with Slip Op. No. 825;
therefore, the FOP's Petition for Enforcement is granted. TheBoard will seek judicial enforcement
of our October 19, 2006 Decision and Order, as provided under D.C. Code g 1-617.13(b) (2001
ed.).

7 Notwithstanding the tmtimeiiness of DOC,s response, we fnd that DOC,s reason for not
complying with the Board's october 19,2006 order is its belief that it is entitled to d€duct
interim eamings tom Mr. Alien's back pay. In slip op. No. 825 we rejected Doc's argument
that pursuant to Sections 8.1 and 8.1 1 ofthe District Personnel Maaual, the agency could deduct
tnterim eamings from Mr. Allen's back pay. However, in its opposition to the petition for
Enforcernent, DOC asserts for the fust time that during the period after Mr. Allen was terminated
by Doc, he was employed by the Deparhnent of Youth and Rehabilitation services ('DyRS"),
another District government agency. As a result, Doc claims that it is only obligated to pay Mr.
Al1en any difference between his salaries at Doc and DYRS, provided the latter is lower. Doc
never raised this argument with either Arbitrator Fredenberger or with the Board. ,.Issues not
presented to the arbitrator cannot subsequently be raised before the Board as a basis for vacating
* u**d." M"trooolit- Poli"" Depu.t-*t *d F.ut*ul o.d"r of poli"dMet.ooolit* poli"e
Department Labor connrittee. 39 DCF. 6232, Slip op. No. 282 atp.4 n. 5, pERB case No. g7-
A-04 (1992). Arguments "not raised before [PERB], either prior to the Board's decisioq or after
in the form of a Request for Recorsideration," are waived and will not be considered. Fratemal

Board. 516 A. 2d at 505 n. 5 (Citing D.C. Code $l-618.13 @), recodified as D.C. Code g t_
617.1 3 (b)). In addition to the untimeliness of Doc's response, we find that Doc's argumenr,
that it is entitled to deduct interim eamings for the period that Mr. Allen was employed by DyRS
has been waived because the agency did not raise this issue before. Therefore, we conclude that
no legitimate reason exist for DOC's continued refusal to implanent Arbitrator Fredenberser's
Award.
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ORDER

IT IS HEREBY ORDERED THAT:

1. The Fratemal Order of Police/Department of Corrections Labor Committee's "Petition for
Enforcement of PERB Decision and Order" is granted.

2. The Board shall proceed witl enforcement of Slip Op. No. 825 pursuant to D.C. Code $ l-
617.130) (2001 ed.), if full compliance with Slip Op. No. 825 is not made and documented
to the Board within ten (10) days ofthe issuance ofthis Decision and Order.

3. Pursuant to Board Rule 559. i, this Decision and Order is final upon issuance.

BY ORDER OF TIIE PUBLIC EMPLOYEE RELATIONS BOARI)
Washingtono D.C.

October 30, 2007
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