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Government of the District of Columbia
Public Employee Relations Board

)
)
)

In the Matter of:

American Federation of Government Employees, )
Local 1403. AFL-CIO. )

)
) PERB CaseNo. 04-CU-05

) Opinion No. 772
Petitioner,

Public Service Commission of the
District of Columbi4

Agency.

DECISION AND ORDER ON COMPtrNSATION UNTT DETERMINATION

On December 2,2002, the Public Employee Relations Board (Board)" in Slip Opinion No-
685, certified the American Federation of Government Employees fAfGE), Local 1403, as the
exclusive representative for the following unit:

All attorneys employed by the Office of the General Counsel of the Public
Service Commission of the District of Columbia, excluding management
ofhcials, supervisors, confidential employees, employees engaged in personnel
work in other than a purely clerical capacity, and employees engaged in
administering the provisions of Title XVII of the District of Columbia
Comprehensive Merit Personnel Act of 1978, D.C. Law 2-139.

On July 73, 2OO4, AFGE, Local 1403, filed a "Petition for a Compensation Unit
Determination" ("Petition"). AFGE, Local 1403 is seeking a determination ofan appropriate unit for

)
)
)
)
)
)
)
)
)
)

and
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the purpose ofnegotiations for compensation, for the unit ofattomeys employed by the Office ofthe
General Counsel of the Public Service Commission of the District of Columbia. Notices conceming
the Petition were issued on October 7,2004, for conspicuous posting at the Public Service
Commission for the District of Columbia ('Public Service Commission" or "Agency''). The Notice
solicited comments concerning the appropriate compensation unit placement for this unit of
employees.I The Notice required that oomments be filed in the Board's office no later than
November 8, 2004- The Public Service Commission confirmed that the Notices had been posted.
In addition, the Public Service Commission submitted comments concerning the Petition. AFGE's
petition is before the Board for disposition.

The compensation unit proposed by AFGE is as follows:

All attorneys employed by the Office of the General Counsel of the Public
Service Cgmmission of the District of Columbi4 who currently have their
compensation set in accordance with the District Service (DS) Schedule,
Series 905 and the DS Special Rate Schedule established pursuant to the
Legal Services Establishment Act of 1998; but excluding management
offrcials, supervisors, confidential employees, employees engaged in personnel
work in other than a purely clerical capacity and employees engaged in
administering the provisions of Title XVII of the District of Columbia
Comprehensive Merit Personnel Act of 1978, D.C. Law 2-139.

AFGE contends that the Public Service Commission is an independent agency with
independent personnel authority Therefore, AFGE is requesting that a new compensation unit be
created for the attorneys at the Public Service Commission. AFGE claims that all these altorneys
perform the same type of work activities.

Furthermorg AFGE asserts that pursuant to the Legal Services Establishment Act ("LSA ')

attomeys, employed by the Distriot govemment including the attomeys at the Public Service
Commission, are compensated pursuant to a unique compensation system that is not applicable to any

I Labor organizations are initially certified by the Board under the Comprehensive Merit
Personnel Act (CMPA) to represent units of employees that have been determined to be
appropriate for purpose of non-compensation terms-and-conditions bargaining. Once this
determination is made, the Board then determines the compensation unit in which tiese
employees should be placed. Unlike the determination of a terms-and-conditions unit, which is
governed by criteria set forth under D.C. Code $ l-617.09 (2001 ed.), unit placement for purpose
of authorizing collective bargaining over compensation is governed by D.C, Code $ 1-617.I6(b)
(2001 ed )
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other group of employees of the District govemment. However, unlike the attomeys in the Office

of the 
-Attomey 

General C'OAG") the attorneys at the Public Service Commission are not hired by

the District's Attomey General or the Mayor. As a result, the attomeys at the Public Service

Commission do not report to either the Mayor or the Attomey General. Instead, the attorneys at the

Public Service Commission are under the direct supervision of the General Counsel ofthe Public

Service Commission. In light of the above, AFGE claims that a separate compensation unit for

attorneys at the Public Service Commission is appropriate.

The public Service Commission submitted comments. In their comments, the Public Service

Commission concurs with AFGE. Specifically, the Agency oontends that a new compensation unit

should be created for the attorneys bmployed by the Public Service Commission because Public

Service Commission attomeys shafe a unique community ofinterest that would make their inclusion

in a larger attomey compensation unit inappropriate-

The Agency notes that this unique community ofinterest is further highlighted by the source

ofthe Public slrvice commission Payroll funding defined inD.c. code $ 34-912(bxl)-(6). Pursuant

to this statutg all District funds provided to the Public Service Commission for, inter alia, payroll

in a fiscal year must be reimbursed during that fiscal year by fees paid by electricity and

telecommun-ication service prr:viders under the regulation of the Publio Service Commission- The

Agency points out that, unlike other attorneys under the personnel authority oftfte Mayor or most

oiher iniependent agancies, the attomeys which are the subjeot ofthis Petition derive their payroll

funds from contributions from third party service providers rather than from appropriations.

The public Sewice Commission claims that because ofthe independent nature ofthe agency's

funding, the compensation unit that includes its attomeys must be limited to those attorneys alone.

The .Sency asserts that pursuant to D.C. Code $ 3 4-gl2 (b)(2),'\he formula by which fees assessed

againsl third party service providers in order to pay, inter alia, [the Public Service Commission's]

payroll obligitions is to be determined annually. Such a system is known in the Distriot govemment

as Type O funding." (Agency's Comments at p. 3)

The Agency claims that o Type funding arises from other sources than, for example, agency

appropriations for attomeys who work under the personnel authority of the Mayor. Therefore, o

ryp" fund"a og"ncies like ihe Public Service Commission have difierent fiscal realities than those that

receive their funding directly from the District's General Fund. In view of the above, the Public

Servioe Commissioi oontends that oompensation negotiations with O Type funded agencies, differ

from those funded through direct appropriations. As a result, such agencies have an "organization

structure" so different from other agincies that the attorneys at the Public Service Commission do

not share a community of interest with attorneys at othef agencies. (See D.C. Code $ I -617 O9(a)-).
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For the reasons noted above. the Public Service Commission contends that the following unit
is the most appropriate unit for the purpose ofnegotiations for compensation pursuant to D.C. Code

$ l-617.16 (2001 ed.):

All attorneys employed by the Office of the General Counsel of the Public
Service Commission of the District of Columbia, who currently have their
oompensation set in aocordanoe with the District Service (DS) Schedule'
Series 905 and the DS Special Rate Schedule established pursuant to the
Legal Services Establishment Act of 1998; but exoluding management
officials, supervisors, confidential employees, employees engaged in personnel
work in other than a purely clerical capacity and employees engaged in
administering the provisions of Title XVII of the District of Columbia
Comprehensive Merit Persormel Act of 1978, D.C. Lavt 2-139.

The standard under D.C. Code $ 1-617.16(b) (2001 ed.) for determining the appropriate
compensation unit expresses a strong preference for "broad units of occupational groups"
Specifically, D.C. Code $ 1-617.16 (b) (2001 ed.) provides as follows.

, In determining an appropriate bargaining unit for negotiations conceming
compensation, the Board shall authorize broad units of occupational
groups so as to minimize the number of different pay syst€ms or
schemes. The Board may authorize bargaining by multiple employers or
employee groups as may be appropriate. (Emphasis added.)

Under this criteria, the Board has held that a compensation unit limited to a single agency does
not meet the mandate tlat compensation units be based on " broad occupational groups." Seg
Intemationa.l Brotherhood of Teamsters. Local 246 and D.C. Department of Corrections. 34 DCR
3495, SlipOp. 152,PERB CaseNo.85-R-07(1987). In that oase the Board observed that although
working conditions for employees ofthat agency differed from other agency employees in existing
compensation units, those issues could best be addressed in non-compensation negotiations.
However, where an agency has independent personnel and compensation bargaining authority, the
Board has held that a separate compensation unit for that agency is appropriate, notwithstanding the
existence of occupational groups that the agency may have in common with agencies under an
existing larger personnel authority.2 (See, Govemment oftheDistrict ofColumbia and D.C. General
Hospital and Unions Representing Emolovees in Compensation Units 1" 2. 13- 14. and 19 who are
emplovedbyD.C. General Hosoital. 37 DCR 5648, Slip Op, No. 241, PERB CaseNo. 90-R-03 and
90-R-07 (1990) and WASA and AFGE. Local 631. et al.. 46 DCR 122, Slip Op. No. 510, PERB
Case Nos. 96-llM-07, 97-UM-01, 97-llM-03 and 97-CU-01 (1997). The distinction turns on the

2 An agency is accorded independent compe-nsation bargaining authority toenable it to
negotiate pay that may differ llom existing pay systerns.
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purpose of the criteria for determining compensation units, i.e., '1o minimize the number of different
pay systems or schemes. The Board has also made one other exception where the pay scheme ofthe
occupational group is so unique as to warrant a separate compensation unit determination. Seq
SEIU. Local 722 and DHSIHSB. 48 DCR 8493, Slip Op, No. 383, PERB Case No. 93-R-01 (1994)
(Compensation Unit 30 was established for personal care aides employed by the Department of
Human Services whose pay schemes resembled independent contractors). In both ofthe above-noted
instances, the Board has determined as appropriate, compensation units that oonsist ofa single agency
or occupational group.

Both the Public Service Commission and AFGE, Local 1403 claim that the special
circumstances ofthis case make it impractical to place the attorneys at the Public Service Commission
in a broad compensation unit. We have reviewed the authority accorded the Public Service
Commission under D.C. Code g 1-60a.06 (b) (5) and D.C. Code $ 34-803, and concluded that these
sections of the D.C. Code have indeed vested the Public Service Commission with independent
personnel authority and the authority to fix compensation for attorneys employed by the Agency.
Therefore, we find that a separate compensation unit for attomeys employed by the Office ofthe
General Counsel ofthe Public Service Commission, is appropriate. Accordingly, we gant AFGE'S
Petition for a separate compensation unit consisting of attomeys employed by the Office of the
General Counsel of the Public Service Commission of the District of Columbia.

ORDER

IT IS HEREBY ORDERED THAT:

The unit of attorneys described below was found appropriate for tems-and-conditions
bargaining in Slip Opinion No. 685, is also authorized as a separate unit for the purpose of
negotiations concerning compensation:

Compensation Unit No 34:

All attomeys employed by the Office of the General Counsel of the Public Service
Commission of the District of Columbia, who currently have their compensation set
in accordance with the District Service (DS) Schedule, Series 905 and the DS Special
Rate Schedule established pursuant to the Legal Servioes Establishment Act of 1998;
but excluding management officials, supervisors, confidential employees, employees
engaged in personnel work in other than a purely clerioal capacity and ernployees
engaged in administering the provisions of Title XVII of the District of Columbia
Comprehensive Merit Personnel Act of 1978, D.C. Law 2-139.

BY ORDER OF'TEE PUBLIC EMPLOYEE RELATIONS BOARI)
Washington, D.C.

January 19, 2005
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In the matter of:

American Federation of Govemment
Employees, Local 1403"

Petitionerftabor Organization,

and

Public Service Commission of the District
of Columbi4

PERB Case No. 04-CU-05

Agency

AUTtrORIZATION

Pursuant to the District ofColumbia Comprehensive Merit Personnel Act ofl978, as codified
(D.C. Code Sections 1-605.02 (2001 ed.) and 1-617.16 (b) (2001 ed.)), the Public Employee
Relations Board (Board) has determined tlat the unit described below, which was found appropriate
by the Board for non-compensation bargaining in Opinion No. 68 5 issued on December 2, 2002, shall
constitute a unit for the purpose ofcompensation bargaining:

COMPENSATION UNIT No. 34:

All attomeys employed by the Office of the General Counsel of the Public Service
Commission of the District of Columbia, who currently have tleir compensation set
in accordance with the District Service (DS) Schedule, Series 905 and the DS Special
Rate Schedule established pursuant to the Legal Services Establishment Act of 1998;
but excluding management officials, supervisors, confidential employees, employees
engaged in persorurel work in other than a purely clerical capaoity and employees
engaged in administering the provisions of Title XVII of the District of Columbia
Comprehensive Merit Personnel Act of I 978, D .C . Law 2-lf9 .

BY AUTEORITY OF THE PT,BLIC EMPLOYEE RELATIONS BOARI)
Washington, D.C.

January 19, 2005

io A. Castillo
utive Director
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This is to certi$ that the attached Decision and Order in PERB Case No. 04-CU-05 was
transmitted via Fax aad U.S. Mail to the following parties on this the 19fr day of Ianuary 2005.

Agnes Yateg Chairperson
Public Service Commission

of the Di strict of Columbia
1333 H Street, N.W.
2d Floor West Tower
Washington, D.C. 20005

Steve Anderson, President
AFGE, Local 1403
441 4m Street, N.W.
6t Floor, Room 63 108
Washington, D.C. 20001

Richard Beverlv. General Counsel
Public Service Commission
1333 H Street, N.W.
7ft Floor-West Tower
Washington, D.C. 20005

Secretary

FAX&U.S. MAIL

FAX & U.S. MAIL

FAX&U.S. MAIL


