
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
PUBLIC EMPLOYEE RELATIONS BOARD 

I n  the Matter of: 

The District of Columbia 

and 

PERB Case No. 87-A42 
Opinion No. 157 

Department of Corrections, 

Petitioner, 

The International Brotherhood of 
Teamsters, Local Union No. 246, 
on behalf of Mary E. Edwards, 

Respondent. 

DECISION AND) ORDER 

On October 10 ,  1986 the. Distr ic t  of Columbia Department of Corrections 
(DOC) filed an "Arbitration Review Request" w i t h  the Public Employee 
Relations Board (board), arguing inter a l i a  that  (1) reinstatement 
of the grievant would be contrary t o  law and public policy; ( 2 )  adherence 
to  the award would "not only jeopardize safety of other employees, but 
also severely diminish public confidence i n  the Agency's a b i l i t y  to  
control the inmate population;" and ( 3 )  "courts and a rb i t ra tors  have 
upheld discharges i n  similar situations." 

The issue before the Board is whether or not a s ta tutory 
basis for review exis ts  i n  t h i s  case. 

The September 1986 Award that the Agency pet i t ions the Board to  
review ruled:  

"The grievance is sustained to the extent that it protests 
the agency's decision to discharge the grievant. 

of earnings and other benefits." 

The d i  
is to be rescinded and reduced to  a 30-day suspension, 
the grievant otherwise is to  be made whole for all loss 

The Award stems from a grievance, dated September 12, 1984, filed 
by the International Brotherhood of Teamsters, Local Union No. 246 
(IBT) on behalf of Mary E. Edwards, a correctional officer i n  the 
District of Columbia Department of Corrections' D.C. Correctional Insti tution 
(DOC), i n  protest  of her discharge by the DOC, effect ive September 1984. 
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The grievant was employed by DOC from April 1979 and p r i o r  t o  the 
discharge proceedings had not received any warnings, reprimands or 
suspensions d e s p i t e  being arrested i n  February 1982, while off-duty,  for  
reckless d r iv ing  and dr iv ing  while intoxicated.  The g r i evan t  pleaded 
g u i l t y  t o  the reckless d r iv ing  charge and the charge of  dr iv ing  under 
the inf luence was dismissed. 
a r r e s t ed  i n  Washington, D.C. and charged w i t h  d r i v i n g  under the  influence. 
On June 7, 1984, the g r i evan t  pleaded g u i l t y  to  v i o l a t i o n  of D.C. Code 
Section 40-716(b) (1), dr iv ing  while in toxica ted .  The gr ievant  was 
sentenced to a term of imprisonment fo r  14  days i n  her own place of 
employment, t h e  D.C. Correctional I n s t i t u t i o n .  
accumulated leave during her period of inca rce ra t ion  and returned t o  
work upon the  completion of her sentence.  The g r i e v a n t  continued to 
work, w i t h o u t  i nc iden t ,  u n t i l  she received a Notice of Decision, dated 
Augus t  22, 1984, which stated as the ground for discharge:  

On February 21, 1984, the gr ievant  was 

The g r i evan t  used 

"Other f a i l u r e  of good behavior which is of such a nature that 
i t  causes d i s c r e d i t  to  your agency and your employment." 

The August 22, 1984 memorandum, i n  r e l evan t  par t ,  s t a t e d  fur ther  
t ha t :  
l e t t e r  of J u l y  31, 1984." 
e f f e c t i v e  September 7, 1984. 
no fu r the r  substance t o  the August 22, 1984 d ischarge  l e t t e r ,  was an 
admonishment of t h e  g r i evan t  f o r  being incarcera ted  and fo r  her alleged 
lack of cooperat ion during her a r r e s t .  

The agency's October 10 ,  1986 Arb i t r a t ion  Review Request with a 
support ive memorandum is devoid of any cognizance of t h e  Board's s t a t u t o r y  
b a s i s  f o r  review of a r b i t r a t i o n  awards. 

The reasons,  s p e c i f i c a l l y  and i n  d e t a i l  were set f o r t h  in  the  
Thereaf te r ,  the g r i evan t  was discharged 

The J u l y  31, 1984 memorandum, which adds 

D.C. Code S1-605.2(6) author izes  the Board to consider  appeals from 
a r b i t r a t i o n  awards pursuant to a gr ievance procedure provided that such 
awards may be reviewed only i f  the  a r b i t r a t o r  was without ,  or exceeded, 
h i s  or her j u r i s d i c t i o n ;  the award on its face  is con t ra ry  t o  l a w  and 
public pol icy ;  or was procured by f raud ,  co l lu s ion ,  or o ther  similar and 
unlawful means. This is the exc lus ive  method for reviewing the  decis ion 
of an a r b i t r a t o r  concerning a matter proper ly  subject to the  j u r i s d i c t i o n  
of the Board, notwithstanding any provisions of t h e  Dis t r ic t  of Columbia 
Uniform Arb i t r a t ion  Act (D.C. Code §§16-4301 to 16-4319). 

The Agency "Memorandum i n  Support of A r b i t r a t i o n  Review Request" 
does not  persuade the Board that a s t a t u t o r y  basis f o r  review exists i n  
t h i s  case. 
au tho r i ty  or j u r i s d i c t i o n  nor does it conta in  any allegation of  f raud,  
co l lu s ion  or s i m i l a r  unlawful conduct. 
argument that the g r i e v a n t ' s  re instatement  would be con t ra ry  t o  l a w  and 
public po l i cy  it presents no law o r  public p o l i c y  for Board evaluat ion.  
While the agency cites D.C. Personnel Regulations,  Chapter 16, a t  
Section 1604.5 and Sect ion 1608.3 as cons ide ra t ions  it took i n t o  account 
when determining the appropr ia te  adverse a c t i o n  t o  be t a k e n  aga ins t  the 

/- 

The agency memorandum does no t  cha l lenge  t h e  a r b i t r a t o r ' s  

W i t h  respect to  the agency 

g r i evan t ,  n e i t h e r  s e c t i o n  r equ i r e s  terminat ion of employment. Indeed, 
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the agency argument concerning these regulations is f a t a l  t o  its 
Arbitration Review Request, for it contends: 

"The Department believes tha t  the Arbitrator 's  reading of these 
sections was too narrow. 
the above-cited sections i n  conjunction w i t h  its r ight  t o  
impose discipline,  is that i t  may impose adverse action, 
including discharge, for off-duty misconduct that clear ly  
impinges on the Department's a b i l i t y  t o  m e e t  its responsibilities." 

The Department's interpretation of 

The Board w i l l  not substitute its own interpretation or that of the 
Further, a review Agency's for that of the duly designated arbi t ra tor .  

of the agency memorandum i n  support of its Arbitration Review Request 
establishes tha t  no evidence is offered to prove that the grievant 's  
reinstatment would: (1) injuriously a f fec t  the Department; ( 2 )  adversely 
affect its employees; and ( 3 )  adversely a f fec t  the Agency's ab i l i t y  to  
perform effectively. 

I n  the instant case the arbi t ra tor  concluded that because the respondent's 
misconduct took place off-duty, the Agency lacked proper cause, under 
Statute  or Regulation, t o  sub jec t  the respondent t o  an adverse action, 
i .e . ,  t o  a suspension of 30 days or more or to a discharge. 

Although the arbi t ra tor  was persuaded that t h e  Agency had properly 
established that the grievant 's  off-duty misconduct was of a serious 
nature and did have suff ic ient  relationship to  her employment as a 
correctional officer t o  jus t i fy  appropriate action, discharge was not 
provided for i n  this ins t ance  under the Dis t r ic t  of Columbia Comprehensive 
Merit Personnel Ac t  (CMPA). 

CMPA Section 1-617.1(b), provides i n  relevant part:  

"A permanent employee may be suspended for more t h a n  30 
days, reduced i n  rank or pay, or removed from the service 
only for cause and only i n  accordance with the provisions of 
t h i s  subchapter and subchapter VI of t h i s  chapter." [Emphasis 
suppl ied 

Further, Section 1-617.1(d), s ta tes :  "For the purpose of t h i s  Section, 
cause sha l l  be defined as follows" [Emphasis supplied]; there 
follows i n  this provision the 21 types of misconduct which 
consti tute "cause" for removal. The D.C. Office of Personnel's 
Regulations, a t  Section 1604.3, provides these same 21 causes 
for removal ...’ an adverse action m u s t  be based on one or more 
of these 21 causes. Other causes, u n l e s s  they can be found to 
be inc luded  or subsumed under the 21, w i l l  not legal ly  support 
an adverse action. '"  

_- The Arbitrator noted that: 

"The Agency's fa i lure  to ident i fy  one or more of the enumerated 
causes for discharge perhaps might not be f a t a l  i f  it could be 
demonstrated that the par t icular  facts  involved d i r ec t ly  and 
unambiguously constituted one  or more of the enumerated causes 
for discharge. This has not been demonstrated herein." 
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Apparently, t h e  Arb i t r a to r  was s u f f i c i e n t l y  d is turbed  by t h e  respondent 's  
o f f -duty  misconduct i n  c i t i n g  Sect ion 1604.5 of the  regula t ions  which 
authorized the Agency w i t h  "corrective act ion" for  of f -duty  misconduct. 
Ci t ing Section 1604.5 of t h e  regula t ions ,  the Arb i t r a to r  applied "the 
most appropriate  penal ty"  provided i n  the  T a b l e  of Pena l t i e s  Guide, a 30 
day suspension, rescinding MPD's unauthorized discharge.  

The Arb i t r a to r  noted, t h a t  the Agency f a i l e d  to cite any pa r t i cu la r  
cause for discharge,  and referred only to: "Other f a i l u r e  of good 
behavior which is of such a na ture  that it  causes d i s c r e d i t  t o  your 
agency and your employment." 
a t  Sect ion 1604.3(p),  with two s i g n i f i c a n t  except ions,  i.e., the phrase 
"during duty hours" is de le t ed  as is the statement which makes  t h i s  
provis ion app l i cab le  t o  of f -duty  misconduct by uniformed members of the  
MPD. Section 1604.3(p) ,  therefore ,  is not appl icable  d i r e c t l y  t o  the 
respondent 's  o f f -du ty  misconduct. 

This statement  tracks t h e  terms of Regulations, 

Further, a review of t h e  21 causes listed i n  the CMPA f o r  discharge 
revea ls  none are app l i cab le  t o  the f a c t s  involved here in ,  ei ther because 
the  f a c t s  a l leged  do n o t  c o n s t i t u t e  the  type of misconduct which is 
defined as one of t h e  causes f o r  d i scharge  and/or because the penalty of 
discharge fo r  s u c h  o f f -du ty  misconduct is appl icable  on ly  t o  uniformed 
members of the MPD. 

For the foregoing reasons the Board f i n d s  that t h e r e  is no basis 
upon which t o  conclude t h a t  the  award cont ra ry  t o  l a w  and public policy.  

O R D E R  

IT  IS ORDERED THAT: 

The Request f o r  Review of the Arb i t r a t ion  Award is hereby denied. 

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARD 
April 22, 1987 


