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DECISIONADID ORDER
This matteris beforethe Boardupona timely arbitrationreview rqust f'Requst') filed
by petitionerDistrict of ColumbiaMeropolitan PoliceDeparment("MPD'), whictr arguesthat
that the Award is contrary to law and public policy. The respondentFraternal Order of
PolicellvletropolianPoliceDeparfirentIabor Committe ('uniod') filed an Opposition.
I.

Statementof theCase

MPD appealsfrom determinationsthat the arbitrator made rqarding certain mayoral
delegationsof authorityto the chief of police (*Chief). The delegationsallqgedlyauthorized
the Chief to changework schedule in order to implementthe Chiefs "All ldandson Deck"
initiative f'AHOD') in 2010. AHOD involved rsticting leave and temporarily changing
officers' tours of duty in oider to deploya greaternumberof officersto patrolling andto other
dutiesdealingwith the public during five threeday weekendsor "phases." On April 14, 2010,
the Chief issueda teletypeto the force informing them of the refiictions and phasesof the
fuitiarive. Tlre first phaseof tle 2010 AHOD was l\[ay 7-lA,2OlO, and the fifth and last was
Octohr n2'24,.201O.(Award at 2-3.) Two laterteletypesissud additionaldirectivesregarding
the2010AIIOD.
MPD contendsttrat the mayordelqated to the Chief his authorityto alter the basictour
of duty established
by D.C. Officid Codesection1-612.01(b),which provides:
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Exceptwhenthe l\{ayor determinesthat an organizationwould be
seriouslyhandicap'ped
in carrying out its functions or that costs
would be substantiallyincrasd torns of dwy shall be established
to providg with respec*to eachemployeein an organization,that:
(l) Assignmentsto tours of duty are scheduledin advance
overperiodsof not lessthan I weelq,
(2) The basic 40 hour wortweek is scheduledon 5 days,
MondaythroughFriday ufien prasticableand the 2 dafisoutside
thebasicworkwee,kareconsecr.sive;
(3) The working hours in ech day in the basicworkweekare
the same.
The arbirator found that MPD did not prove a delegationto the Chief of the mayor's
authorityundersectionl-612.01(b). Becausethe Chief lackedthe laurfulautlrorityto altertours
of duty,the arbitratorfound"violationsof Article 1"Section3 aswell asArticle 4 [of the parties'
collective bargaining agreement]which rquire managemsg's rights to be 'exercised in
accordance
with applicablelaws,rulesandregulations.. . ."' (Award at lS.)
The arbirator found that the 2010 AHOD also violatd articles 24 and 49 of the
collectivebargainingagreement He issuedthe following award:"The grievanceis sustained"
The MPD will compensate
all FOP membersat a rate of time-and-one'halffor any violation of
Article 24for all applicableAHODinitiativedaysannormcedfor2010."(Awardat2}.)
MPD requets that the Board reversethe Award pursuantto its authorityto set asideam
awardwhere'"theavnrd on its faceis contraryto lawand public policy." D.C. Official Code $
l-605.02(6). The law and public policy upon which MPD relies are N(ayor'sOrders2Ol2-28
and 2@9-117. MPD contendsthaq contraryto the arbitrator'sfindings,thoseordersdelegated
to the Chief the auttrorityto orderthe changesin tours of duty that arethe subjectof the llnion's
grievancein this matbr. As set forth below, the Board finds that MPD has faited to presene
shfirtory grormdsfor settingasidethe Award noting that MPD doesnot challengethe basisfor
the awardof compensation
andthat the challengeit doesraiseis merelyan evidentiarydispute.
IL

I]iscussion

In its Opposition,the Union repeatedlyarguesthat rulings of the arbitratorotherlhan his
ruling on the mayor's ordersremainunchallengedby MPD. As a rsult, even if the mayofs
orderswere to be admittedand found applicable,the decisionwould re,mainunchallenged.
( O p p ' oa t G7 ,1 8 ,2 1 .)
The Union is correctthat MPD doesnot challeagethe arbitrator's frnding that MPD
violatd article49 of the collectivebargainingagrwnent by failing to bargainoverthe impactof
AHOD. More significantly, MPD also doesnot challengethe arbitrator's findings regarding
article24 of the collectivebargainingagreementArticle 24 provides:

DecisionandOrder
PERBCaseNo.l3-A-08
Page3
Section1
Eachmemberof the BargainingUnit will be assigneddaysoffand
tours of duty that are either fixed or rotatedon a known rqular
schedule.Schdules shallbe postedin a fixed andknorm location.
Notice of any change to their days off or torns of duty chall be
made fourteen(t ) days in a&ance. If notice is not given of
changesfourteen(14) daysin advancethe membershall bepar{ at
his or her optiorqovertimepay or compnsatorytime atthe rate of
time and one half, in accordancewith the provisionsof the Fair
labor Standards
Acr
Section2
The Chief or hislher designeemay suspendSection 1 on a
Deparffient wide basis or in an operationalunit for a declared
emergency,for crime,or for an unanticipated€'vent
(Avrardat11.)
Section2 of article 24 authorizesthe suspensionof sectionI "for a declaredemergency,
for crime, or for an unanticipatedevent" The Union combins "for a declaredemerge,ncy,
for
crimd' into a 5inglsconditionfor suspension-"a crime emergency"-ood asserBthat the Chief
admiuedthat sheneverdclared a crimeemergencyto implementAHOD. (Opp'n at ll, 13, 15,
17.) The arbitator fi@ts a declard emerg€ncyand crimedistinctlg but similady concludesthat
the Chief did not makethe requireddeterminationfor a suspension
of sectionI:
[Tlhe Chiefs determinations,as statedin the All llands on Deck
docnment,fell shortof providing a conmctual basisunderArticle
24, Secdion2 to suspendSectionI for a "declaredemergenoy''or
an "unanticipatedevent." In the cont€Ddof thesetwo conditions,
even assumingthat the 'crime"' element constihrtesa separate
sondition"it is reasonablyreadas involving more tangibleevents
thanoccurrences
which hadbeenprojectedseveralmonthsprior to
the predicteddates.
(Award at 18.) The Award ordersMPD to o'compensate
all FOPmernbersatarata of time-andone-halffor any violation of Article 74 for all applieble AHOD initiative daysannouncedfor
2010." (Avard at 20.) As the Union poine orrgthat Awar4 which is tid to article 24, would
not be changedif the Board were to set aside the arbitrator's findings that there was no
delegationof mayoral authority and that as a result MPD violated article I and 4 of the
collectivebargainingagrment For that reason?
a basisfor settiqg
theRquest doesnot presenrt
asidetheAqard.
hdor@ver,the Requestdoes not preent a basis for modi$ing or semingaside the
arbitrator's findings regardingarticles I and 4. Those findings reult from the arbitrator's
evaluationof the Chiefs assertionin her Findingsin Supportof All }Iandson Dedc,datedl\f,ay
3, 2OlA, (Tindings") that "'[a]s authorizedby the l\&yor, I am orercising my authority that
allows me to changea rnemnber's
tour of duty within a work weekto a tour differentfrom their
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knoqm posted tour of duty." The arbitrator stated that *MPD produced no substantial evidence
to support this assertion" (Award at 17.) The Request maintains that lVftryor's Order 20L2-2&
and I\dayor's Order 2A09-17" both of vfuich constitrte law and public policy, conradict the
arbirator on this point Thus, the Requst contendsthat the arbitrator"s conclusion that the Chief
did not have delegated atrthority is contrary to law and public policy and should be reversed.
(Requestat 7.)
Regarding l\dayor's Order 2Ol2-28, MPD assertsthat the order *clarly and orplicitly
granb the Chief of Police the relevant authority, ref,roactiveto Februaryr26,1997." (Rquct at
4.) MPD contends that *the Aurard dos not contain any analysis or discussion that would
support a conclusion that the I\{ayor"s Order was, in any way, invalid"- (Request at 4.)
S{otwithstandin& a review of the Award discloses that it does support that conclusion. The
Award states that *the MPD's reliance upon l!{ayor's Order 2012-28 is misplaced where the
authority was neither adequatelynor timely delegatedby the h[ayor to the MPD or Chief Lanier
for the 2010 AHOD." (Award at I7.) The Award does not explain why the authority was not
adquately delegated,but the basis for its assertionthat ttre authority was not timely delegatedis
discernible from the Araard" I\{ayor's Order 2Ol2-28 was datedFebruary 2l,2Ol2 ) whereasthe
Chief ordered the scheduling changesin question in April 2010. (Award at 24 9, 13, 17.) As
we held in connection with the arbitation of the 2011 AHOD, the Board will not second'gues$
an arbitrator's interpretation of l\dayor"s Orden 2Al2-28 or its alleged reroactivity. D.C. Me*o.
Police Deptv. F.O.P-/IuIetro.Police DepI Ldor Comm.,Slip Op. No. 1494 atp. ,PERB Case
No. 13-A-06 (Nov. 20,2Ol4).
MPD contends that even if lvlayor's Order 2Ol2-28 is deemed inapplicablg hrlayor's
Order 2OA94n abo delegatesto the Chief the authority to order the scheduling dranges and
similarly mandatesthe arbitator to arive at a different result. @equest at 5.) MPD statesthat
"the Award ino<plicably holds that there qfias'no substantial evidenceto support' Chidl-anier's
assertionthat she was exercising authority delegatedfrom the IVayor." (Requet at 6) (quoting
Award at 17.) MPD's evidence for the Chief s assertion is her citation to mayor's orders in the
fourth'o\il/h€tr€as"clause of the Findings. (Requestat 6.) Conconing tbat citation, the arbitrator
said that the Findings onreferencs mayor's orders not conbined in this record of the
procedings."' (Aunrd Lt 17.) MPD makes no claim to the contary. N(ayor's Order 2OO9-ll7
was not in the record of the arbitation of the 2011 AHOD eithen In that case,the Board held to
be rmreviewablethe arbitrator's conclusion thatthe Findings' referenceto the rnayor's order was
insufficient proof of the delegation in the absenceof the order igelf in the record as an exhibit.
Metro. Palice Depl, Slip Op. No. 1494 atp. 4, PERB C.aseNo. 13-A-06. Seealso D.C. Metro.
Police Dep't and F.O^P./fuIetraPolice Dep't Labor Comm. (on behalf of Sims),60 D.C. Reg.
9201, Slip Op. No. 1390 at pp. 8-9, PERB Case No. l2-A-W (2013) (declining to overturn an
award based on the petitioner's disagreement with the arbitrator's finding ttrat no record
evidencesuppord tolling of the ninety-day rule).
Accordingly, the Request presents grounds neither for reversing the arbitrator's
conclusion regarding delegation nor for setting aside the Award. Thereforg MPD's Requst is
denied-
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ORDER.
IT IS HNREBY ORITEREI}IHAT:
t.

TheMenopolitanPoliceDeparhent's arbitrationreviewrquest is denied.

2.

Pursuantto BoardRule 559.1,this D*ision andOrds is final uponissuance,

BY ORDER OFTI{E PUBLIC EMPLOYEE RELATIONS BOARI)
By unanimousvote of Board ChairmanCharlesMurphy and MembersDonald Wassermarl
Keith Washington"AnnHoffinarUandYvonneDixon
Washington"D.C,
January15,2015
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CMTIT'TCAIT OTSERVICE
This is to certi$rthat the attachedDeision in PERBCaseNo. l3-A-08 unasfransmittedto
the followiqg partiesel this the 15thdayof January2015.
BarbaraE.Dwall
36 SouthChade St, suite2501
Baltimorq MD 2l20l

via flle&ServeXpress

fidarkViehmeyo
Meropolitan PoliceDeparhent
300IndianaAve. NW' room4126
WashingtoqDC 20001

via File&SeneXores

i's/Shqvl V. Ilarington
SherylV. Ilarrington
Secretary

