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pEclsroN 4ND oRp$R

StrterEcrt of thc Cesc

Thc District of Columbia Public Sclpols (*DCPS" or *Petitioner') filed an arbiuation
rcview r€qucst (*Rquest") of an arbination award ('Aunrd) by Arbitrator Joseph M. Sharnoff
(*Arbitrirtod). The Reqrrcst invokes Rule 538.2, which provides tlut the Board shall notify the
parties that they may file briefs on the isstps contained in an arbitration review r€qu6t if the
Boad finds that tbre may be grounds to modify or set aside the award. The Respondent
Cormcil of School Officcrs Local4, American Federation of School Administratorq AFL-CIO,
fUnion" or *Rcspodent") fild an oppositiotl which stated only that "the Union hereby
nrbmits its objection to the Arbitration Review Request filed by ffre Disnict of Cohmbia Public
$chools" and reryestod an oppornmity to submit briefs. DCPS filed a motion asking tlre Board
to set a hiefing schdulc, noting the Union's r€qu6t and agnin citing Rule 538.2.

Diccuscion

A. Award

After holding hearings, tb Arbiaator found the following pertincnt facts: DCPS hfud
Deboralt H. Williams f'Williams* or'trienant') as a teacher at the Shrpe Health School for thc
2005-2006 school yer. DCPS appointd the Grievant principal at tlrc Slnrpe Hedth School at
the start of the 2007-2008 school year. (Awad at p. 2). Slrc held that position in May 2010
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when tlre chancellor of DCPS sent her a "Notice of Non-Reappoinunent as Principol for the
201&2011 School Year." The notice state4 "The action is effective at the clw of busiDess on
Jrme 25, 2010." The notice advised th Grievant that DCPS would honor any rights that she
mightbave to rcvert to ls higHpriorpmarent level of enrployment if she plovitr unitten
mtification of hs intent to exercis those rights by May 28, 2010. (Aurad at pp. t 14-15). Thc
effective date of the non-rcappoinmat did not arrive before tlrc chancellor issued 16 S/illiams a

notice of terrrination dafied Jrme 18,2010. Tlrc Union fild a gievance on behalf of Williams
'tn p'rotcst of her tennination as uithout just cause under the Parties' CBA." (Award at p. 16).

The Arbitrator isstrcd the following Award:

Thc grievance is susaitd- Tlc Distict of Columbia Public
Schls is directd to rein$ate the Grievant, Deborah Hall
Willianrs to lrcr fornrer, or fully quivalent position as a Principal
in tlt DCPS school qystcm and makc her whole for all losses,
including h"k puy ard seniority, under the CBA, less any

rypropriate set ofrs" The Arbitrator hercby reains jurisdiction for
the limitod purpose of resolving any disputes corrceming the
remdyonly.

(Aunard at p.26).

B. Analysb

The Requst assefis tbt the remdy of rcinstating the Grievant as a prirrcipal is confiary
to law and prblic policy. Thc Rquest concludes: *Tlre Agency rcspectftrlly reqrmts the Board
to determire, 1nrnnnt to PERB Rule 538.2, that tlrerc may h grounds to modiS or set aside the
Arbitrdor's award for fm or that rle Parties may fully brief these issues pursuant to the same
Boad Rule." (Reqws { l5). The referrence to fees apfars to h erroneous as fees werc not
arrarded. The substance of ttre Request an objection to tlrc rcinstalcment rcmedy, raises the
initial qtstion of uilrcther this matter is properly before the Board as the Arbitator statd tlnt he
rctained *jurisdiction for tlp limitd pwpose of resolving rry disputes corrcerning the remedy
only." (Aunadp.26).

The only act of an arbiuator that thc Board rnay review is a final award. D.C. &p't of
Constmer & Regulatory ffibs v. ANE Incal 2725,59 D.C. Reg. 15198, Slip Op. No. 1338 at
p. 2, PERB Case No.ll-A-01 (2012); Univ. of D.C. and Uniu af D.C. Facdty Ass'n/NEl,38
D.C. Reg. 845, Slip Op. No. 260 at p. 2, PERB Case No. q)-A{5 (1990). Arbinanors not
infioqumtly rctain jrnisdictim regarding part or all of a rcrnedy. In deiding u,hether an award
in which an arbitrator has retained jurisdiction is final, the krd considers uftsther the matter
the arhitnator retaincd juidiction to address was resolved or unresolved by the awud- Guided
by US, Dep'nre* of the Treastry, Custons Serviee Nogales, Arizono od Nattorpl Treawry
bnplale* Union Cfupo 116, 48 FLRA 938 (1993), the Board has held ttrat where the
arbitrator retaind jrrisdiction to consider any r€quests rcgarding an issue tbat the award
rsolve4 tb awad is nonetlpless final. D.C. Dep't af Consuner & Reguluory Afairs and
AFTCE I&caI 2725,59 D.C. ReS. 5392, Slip Op. No. 978 at pp. +5, PERB Case No. 09-A-01
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(2m9). kr Deprtment of Consuner and Regalatory Afairs, ttre arbitrator *retain[edJ

jruidiction for sixty days for the purpse of clarifuing the ranedy if nceded upon request of the
parties to considerany requesf,, if any, for attorncy fe*. . . .n Id at p. 3. Conversely, an award is
not final if the arbitraror rctairpd juMiction to a&ress an unrqolved issue, as \m$ the case in
University af the District of Colwrbia v. ANCME Cawtcil 20, Incal 2087,59 D.C. Reg. 15167,
Slip Op. No. 1333, PERB Case No. l2-A4l (2012\, uthere the arbitrator left tbe amount of
ItormSts' fm unresolved ard remanded the question for the parties to negotiate, retaining
juisdiction to resolve thcir disputm. Id at6.

The present case is parallel to Departnnnt of Consan* and Regalatory Afairs. The
remedy is cornplae and fully molved; the Arbirator rctained jurisdiction only to cntertain any
disputs the prties night bring to him. As the matter is ptoperty beforc the Bmrd, we will
considcr the parties' rcquess ttnt th Boad order b,riefs to be filed.

A party docs mt d the Board's permision to submit a brief with its arbitration review
rquest or its opposition to an cbitration review rqt6t. &e Int'l thd. of Police fficers lrtcal
445 (on beWf of Nelson) ard D.C. hpl of A&nin..Srus.,4l D.C. Reg. 1597, Slip Op. No. 300
atp.zn3, PERB Case No. 9l-A45 (1992). Ttt€re is a circumstancc in u&ich the Boad must
ttquesc briefs. When the Board finds that thene may be grotxrds to tttodifr or set asidc an awarrd"

Rule 538.2 rquir€s the Board to noti$ fte parties of that fact and give tlrcm fitea (15) days to
filc briefs.

The allegcd grornd for modifying tlp Award is thar it is contrary to title 5 of the District
of Cotrmrbia Municipt Regulations (.DCI"{R"}, wtrich plovifu that principals are appointd to
one-]rear t€rnui and that 'fietention and reappointment shall be at the discrction of the
Srryerintendanr" 5 DCMR $ 520.2. The Paitionermaintains that the Grievant did not challenge
her non*epinment to tlrc position of pincipal and this non-rcappoinment r€mains effective.
By reinstating tlre Grievant to th€ position of principal, tbe Petitioner conchdes, the Award
conllics with-the IrcMRr

DCPS and tk Arbitrator agree that th€ Union grieved only the tcrudnation and not the
norreappointnenl (Rque* n 9; Awad at p 26). They dispute whether the mn-reappointment
stands following the termination DCPS denies tbat therc is *any evidence the Chancellor
rescindd her decision to non-reappoint Ms. Williams." (Request { 9). The Arbitrator, in
contrast, $ate4 *With rcgad to th reinstaternent directive, the Arbitator finds that the
tenndaation lecerissud to the Grievant bythe DCPS was intended to, ad did, havethe effect of
making null std void the previously issrcd Notice of Non-Reappointncnt.' (Award at p. 26)
The Board will not overhun an arbitrator's finding on the bsis of a disngreement with the
arbitrator's determination. F.O.P.lkp't of Cons. I^abor Comm. v. D.C Depl af Cons., 59
D.C. Reg. 979& Slip Op No. l27l at p. 6 PERB Case No. l0-A-20 (2012). Nonethcless,
reinseating the Grievant as a principal may conflict with the DCMR notwfthseading a rescission

I The negrest also criticizes fu arbir*a's ernlr*ion of evidenoe. (Request t l4). Tfte Requc docs lrot oonnect
dE Griticism o the chim drd dle Auiud is cmury to hu, A dispute with m arbiudm's erelution of erridcme
fu no[ raisc an issuc for rwiew. D.C. l]ous. Auth ed Arce Locat 2725 (m behalf of Ba4jo),46 D.C. Reg
6882, Slip Op. No. 591 * p. 2, PERB Case No. 99-A.0{ (199).
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of the mticc of non-reappointnent. Section 520.5 of title 5 of thc DCMR provides, "An
appointment to tbc position of Principal or Assistant Prircipal shall expire automatically upon
thc complction of the stated term, unless thc appointncnt has been renewed by the Boad of
Education, upon recommendation of thc Supcrintendeng pdor to expiration." In view of this and
other sections of title 5 of the mMR" the Board lprcby notifies the parties that it finds that there
may bc groun& to modify or set aside the Arbiuator's award.

DCPS rquestd a briefing schedule. The scHule is set by Rule 5382. The parties
qhnll have *fiftecn (15) days from tk time of mtice to file briefs conceming the nutter.'r

ORITER

It is hereby oderd that:

l. The Board rqrmts the parties to brief fully the issrr of wlrcthcr the Award's
directine that the Grievant be rcinstated 'to her former, or firlly quivalent
position as a Principal in the DCPS sctrool system" is contrary to titlc 5 of the
DCMR and subject to being modifid or set aside pursuant to section 1-605.02(6)
of the D.C. Code. The findings of fact of the Arbitrator, tlre trier of fact, are

conclusive. No reianion ofthe facs is needed.

Z. The briefs arc due on August 13, 2013.

3. Pusuant to Board Rule 559.1, this Decision and Order is final upon issuance.

BY ORI}ER OT TIIE PUBLIC EMPLOYEE RELATIONS BOARI}

Washington, D.C.

July 29, 2013

2 In fmding Rule 5382 applicable, thc Bosrd cxprcsscs no opinion as to the merits ofthe Pctitiorcr's abiration
rcviev rcqucst,
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This is to certify that the attached Decision and Order in PERB Case No. l3-A-09 was

transmitted via File & ServeXpress to the following parties on this the 29th day of July.2013.

Dennis J. Jackson, Esq.
D.C. Office of Labor Relations and VIA FItB & SERVEXPRESS
Collective Bargaining
441 Fourth Street, N.W. Suite 820 North
Washington, D.C. 20001

Mark J. Murphy
Mooney, Green, Saidon, Murphy & Welch, P.C. VIA FILE & SERVEXPRESS
l92AL Street NW, suite 400
Washington, D.C.20036

David MeFadden
Attomev-Advisor


