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DECISION AND ORDER

This matter involves a consolidated unfair labor practice complaint filed by the Fraternal
Order ofPolice/ Departmed ofCorrections lnbor Committee ( "FOP" or "Union") against the
Department ofCorrections ('DOC" or "Agencl')'. The complaint alleges that DOC violated the
CMPA'? by: (l ) refusing to bargain in good faith conceming the impact and effects ofa reduction

tThe unlair labor practice cornplaints were individual filed.as PERB Case Nos. 0l-U-21,
01-U-28 and 01-U-32. Upon Complainant's Motion, the Flearing Examiner ordered that PERB
Case No. 01-U-21 be dismissed on the basis that all of the factual predicates and legal arguments
in that charge are also included in PERB Case No. 0l -U-28. There were no objectiorN to this
motion. The Board adopts the I'Iearing Examiner's ruling that PERB Case No. 0l-U-21 should
be dismissed.

'zSpecifically, FOP contended that DOC violated D.C. Code $l-617.04 (a)(1),(3), (4), (5)
(2001 ed.) by the acts alleged above. The Union also contends that DOC discriminated against
bargaining unit members with respect to terms and conditions ofemployment in order to
discourage membership in the union and interfered with, restrained, and coerced bargaining unit

o
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in fiorce (NF)3 ; (2) refusing to provide information necessary for Complainant to conduct its
representational functions concerning the impact and effects ofthe RIF;(3) taking reprisals
against the Union Chairmana by attempting to eliminate four years service crdit he had eamed;
and (4) by taking other5 actions based on anti-union animus, such as failing to RIF pffenthetical
oositions6

employees in the exercise ofprotected Union activity.

Throughout this Opinion, all references to the D.C. Code refer to the 2001 edition.

rThe Reduction-in-Force (RIF) actions were being implemented in order to bring about
the closure ofthe Lorton Complex pursuant to the National Capital Revitalization and Self
Govemment Act of 1997.

"The FOP Chairman at the time of this Complaint was Mr. William Dupree.

5At the hearing, FOP also introduced evidence to support allegations that Eamest Durant
and William Dupree were retaliated against for engaging in prolected activity, even though those
allegations were not raised in the Complaint for PERB Case No. 0l-U-32. The Hearing Examiner
determined that there was no need to consider this allegation becausc it was raised and resolved in
the Board's decision issued in PERB Case No 0l-U-16. Fraternal Order ofPolice/DeDanment
of Corrections Labor Committee ( on behalf of Georee Green. William Duoree and Eamest
Durant) v. D.C. Deqartment ofCorrections, 50 DCR 5059, Slip Op. No. 698, PERts Case No.
01-U-16 (2003). The Board finds that this determination is reasonable and adopts the Hearing
Examiner's finding on this issue.

In addirion, the Union contends that DOC violated D.C. Code $ l-617.04(a)(l )(2001 ed.)
by failing to:(l ) properly classifo employees; (2) conduct and complete performance appraisals;
(3) keep proper records ofand provide information concerning employee details. Finally, FOP
contends that DOC violated the CMPA by rescinding the reduction-in-force notices of certain
non-bargaining unit employees.

6Parenthetical positions are those that are in a different claisification because they require
specified training. For example, parenthetical positions at DOC would be Criminal Iovestigator
( Internal Affairs); Criminal Investigator (Drug Detection); and Correctional Officers (Bilingual).
The Hearing Examiner did not find a violation based on DOC's failure to include parenthetical
classifications in the RlFs. The Hearing Examiner reasoned that the selection ofwhich
employees will be subject to a RIF is an exclusive management right pursuant to D.C. Code l-
617.08 (a) (2) and (3). Absent evidence ofdiscriminatory motive or intent, the Hearing Examiner
noted that the Agency's decision concerning these matters is not open to challenge- ( R&Rat
ps 42).

_ 
!i*
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The Respondent denies the allegations. The Respondent contends, inter ulia, that it did
bargain in good faith with FOP over the RIF DOC also argues that it did, in fact, produce
documents that were available to it at the time ofthe request?. Furthermore, DOC asserts that it
met its bargaining obligation and provided notice and an opportunity to bargain over the RIF.
DOC contends that sinc€ the administrative order was delivered at the same time as the RIF
notices, no violation should be found. Finally, DOC argues that it did not show anti-union animus
toward Mr. Dupree or interlere or discourage any other union employee through its actions.

A hearing was held in this matter. As a result, the Hearing Examiner found that the
Respondents violated the Comprehensive Merit Personnel Act (CMPA)_8 Specifically, the
Hearing Examiner found that DOC violated D.C, Code g l-617 04 (axl) and (5) by: (t ) failing to
bargain collectively and in good faith with the Complainant conceming the impact and effects of
RlFs and (2) refusing to provide information necessary for Complainant to conduct its
representational functions conceming the impact and effects ofthe RIF. In addition, the Hearing
Examiner found that DOC violated D.C Code gl-617.04 (a)(4) by taking reprisals against Mr.

'One ofthe major categories ofdocuments sought by the Union was retention registers.
The Agency argued that the retention registers did not exist at the time that they were requested.
In finding the violation ofD.C- Code g l -617 04 (a)(5), the Ilearing Examiner observed that DOC
did not establish that the kind of information contained in retention registers did not exist or could
not be fumished without undue burden, despite Respondent's contention that the retention
register itselfdid not exist.

sThe Hearing Examiner considered the following issues:

(1) Whether the Respondenr violated D.C. Code gl-6t7.04 by
failing to bargain collectively in good faith concerning the impact
and effects ofthe RIF's implemented to bring about the closure of
the Lorton Complex?

(2) Whether the R€spondent violated D.C, Code gl;617.04(a)(l)
and (5) by refusing to provide information necessary for
Complainant to conduct its repfesenlational functions conceming
lhe impact and eflecls ofthe RlFs?

Whether the Respondent violated D.C. Code gl-6t7.04 (a)(3) or
(4) by interfering restraining, coercing, discharging or taking
reprisal actions against any employees becaus€ they exercised their
right to engage in protected activity?
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Dupree when it sought to eliminate four years of previously authorized valid service credit he had
earned. As to the remaining alleged violations ofD.C. Code gt-617.04 (a)(t), p), (+) and (5),
the Hearing Examiner found that the Complainanr did not meet its burden ofproof As a r€sult,
he recommended that those complaints be dismissed.

As a remedy for DOC's unfair labor practice violations, the Hearing Examiner
recommended that an Order be issued which, in ter alia, ordered DOC to: (l) cease and desist
from refusing to bargain; (2) cease and desist lrom refusing to produce documurts; and (3)
bargain on an expedited basis and with retroactive effect orrer the impact and effects ofthe
previous RIF's. The Hearing Examiner also recommended that the Board order DOC ro: (l) cease
and desist from retaliating against William Dupree lor engaging in protected activity; (2) restore
Dupree's 4 years ofcredited service; and (3) recompute his ret€ntion standing.e Finally, the
Hearing Examiner did not recommend that the Board award costs because he determined that the
interest ofjustice test was not met.r0

DOC presented numerous exc€ptions to the Hearing Examiner's Report and
Recommendationsrr ('R & R' or "Report") which are partially summarized in this Opinion and

'The Hearing Examiner determined that no backpay was appropriate at this time; however,
ifbackpay was later found to be appropriate the Union may request backpay or other appropriate
remedy. The tsoard adopts this finding

'oThe Board has awarded costs when it determines that: (l) the losing party's claim or
position was wholly without merit; (2) the successfully challenged action was undertaken in bad
faith, and (l) a reasonably foreseeable result ofthe successfully challenged conduct is the
undermining ofthe union among the employees for whom it is the exclusive bargaining
representative. See, AFSCME. District Council 20- Local 2776 v. D.C. Deoartment ofFinance
and Revenue, 37 DCR 5658, Slip Op. No. 245, PERB Case No. 89-U-02 (1990). We believe that
the Hearing Examiner's finding is reasonable and supported by the record and relevant law.
Therefore, we adopt this finding.

rrother Frceptions that DOC noted in its fil ints follow below:

. There is no authority for the Hearing Examiner's position thal the failure to
comply with RIF laws and regulations violates the duty to bargain in good faith.

. The conclusion that the retention register could have been given sooner was a
gross misunderstanding ofthe evidence and was reversible error.

. The Agency Representatives' testimony, which suggested to the llearing Examiner
that a retention register could have been given sooner is a gross misunderstanding
ofthe evidence and record and constitutes reversible error. Ijurthermore, FOP
asserts that Mr. Michael Jacobs' statement was refeffinu to an administrative
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are not all mentioned in detail in this Opinion. Essentially, DOC contends that: (l) the Hearing
Examiner failed to give the proper weight to the efforts DOC made to bargain over the RIF; (2) it
provided all the information that was available at the time ofFOP's request, (3) that the failure to
credit Mr. Dupree with four years ofcreditable service was not bas€d on anti-union animus, but
based on District Government regulations which govem an ernployee's break in servic€; and (4)
finally, that the Hearing Examiner failed to c.onsider the totality ofthe circumstances. ( S€e,
Respondent's Exceptions arrd Memorandum in Supporl of its Exceptions). A review of the record
rcveals that the Agency 's Excepti<lns amount k) no more than a disagreement with the Hetring
Examiner's findings of fact, This Board has held that mere disagrcement with the Hearing
Examiner's findings is not grounds for reversal of the Hearing Exarniner's frndings where dre
fiudings rue fully supported by the record. Americal Federation of Government Emplovees 874
v. D. C. Deparfircnt of Public Warks, 38 DCR 6693, Slip Op. No.266, PERB Case Nos. 89-U-
15,89-U-18 and 9GU-04 (1991). The Board has also rcjscted challetrge$ t() dle Hearing
Exanircr's findirrgs based on: ( 1) competing evidence; (2) tlre probative weight accorded
evidence; and (3) credibility resolutions. Aurerican Federation of Govemrnent Emoloyees.
Local 2741 v. D. C. Department of Recrcation Pmks, 46 DCR 6502, Slip Op. No. 588, PERB
Case No- 98-U-16 (1999).

Aft€[ reviewing thc recorl in the present case, we find that the Hearing Examiner's
findings are reavnable and supported by dre reurrd. The Board has held "that dre effects or
impact of a non-bugainable manageinent decision, such as a RIF, upon the tenns and conditiols
of employnent is hargainable ulxrn trquest." See, Intemational Brotherhood of Police Officefs
and D.C.  Gerera l  Hosp i lq l .  39DCR9633,S l ipOp.No.322atp .3 ,PERBCa^seNo.9 l -U-14
( | 992)- The Board's law is clear drat an Employer violates the duty to bargain in good faith by
refusing to bargain, ugnn reque$t, over the impact and effects of a RIF and by refusing to

Ia)duce documents related to the RIF. As a result, we conclude that the Hearing Examiner's
findings are: (l) reasonable, (2) consistent with Boa.rd precedent, and (3) suplnrted by tlte
record-

Despite our fintlhg ln supgrrt of dre Hearing Exarniler's Report .md ReoLrnnnendation
(Repon), we believe drat sorne statements made iu the Hearing Examiner's Report need to b€
clarified. Rrr ilstrmc, it is not our function to detennine whethql'a RIF was arnducted
according to the Dishict of Columbia RIF regulatitms, that is the D-C. Office of Enrpkryee
Appeals' fulction, as properly notetl by DOC in drcir ExceptionS and codified in the CMPA.

ordeE not the retention register because that is what he was holding in his hand
while he was testifoing.
After May, 25, 2001, the relevant period according to DOC, the parties met and
exchanged proposals.
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(See, D.C. Cod€ $l-606.031'z) However, that does rot uegate the fact that what is relevant in this
ca.se is whether DOC met its obligation to bargain over ttre impact and effects of ttrc RIF. ln
this case, the Hearing Examiner determined that DOC did zot rneet its obligation. We agree. In
makitrg th€ determitratiou, the Hearing Examiner noted drat he considered factors such as: (1)

the number and frequency of negotiation s€ssions; (2) scope; (3)timing; and (4) surounding
facls and circumstarces, including the Deparhnent's willingness to negotiate over specific issues.
( See, Report at pg.30). While DOC believes that dre Hearing Examiner did not give proper
weight to evidence conceming its bargaining efforts, the Board has held that 'lssues of fact
conceming dre pnrbative value of evidence and credibility rcsolutions ale rcsened to the
Hetring Examiner." Doctors Council ofthe District ofColumbia and Henry Skonek v. D.C.
Commission on Mental Health Services, Slip Op. No. 636 at p.4, PERB Case No- 99-U-06. [t
is not our nrle to second guess those crcdibility resolutions.

In addition, we believe that s'ome issues conceming when thc duty to bargain begils and
when the obligation to produce documeflts begins iJr RIF cases medt further discussion. In prior
cases, the Board has looke,d at this issue on a case by ca.se basis, but has never pin-pointed when
the actual duty begins- ln one case invoMng a RlF, the Board held that there is zo duty t0
bmgain ove| the impact and elTects of a managcmcnt decision udess and until management
deckles m irtplernent a charge. See Frat€mal Order of Polic€/Ivle trorplitan Police Depqrhnelr,!
Labor Cornmittee v. Dis$ict of Columbia Metropolit Police Depq!ESU.!]GQB-!-MED), 47
DCR 1449, Slip Op. No. 607, PERB Case No. 99-U-44 (2000). In Fratenral Ordcr of
Polioe/Derraltpent of Glrr{rcti(nls l.abor Corranittee v. DeDartment of Co[ections (FOP v. f)OC

)r3, a related case between these paties, the Hearing Exarniner concluded that the RIF was ncver
implemented; drcnefore, pursuart to ou holdiug in FOP v. MPD, dre request t() bargain was prc-
mature and there was no duty to bargain over ihe proposed RIF- See, Fratemal Order of
Police/Deparhnert of Corrections Labor C ,49 DCR
8937, Slip Op. No. 679, PERB Case Nos. (X) U-36 and 40 (2002).

In tlre present case, there is no issue concerning whether a decisi(n was made to RIF
employees. Ttrc decisio[ was made and an administmtive order was signed- However, it still
may be helpful for the Board to pinpoirrt when, in tlre case of RIFs, the obligation to hargailr and
to prcduce documerts begins-ri After much review and discussiou 0f this nntter, the Board has

''D.C. Code $l-606.01 outlines thejurisdiction lor the Office ofEmployee Appeals.

r3ln this case, the administrative order had not been signed and issued. In addition, no
retention register had been created.

'*The Boarrl's case law i$ not cleal on when the duty b bargain conceming a RIF begirs
or stated anodEr way, when the decisiQn t<r conduct a RIF has been mnde. One case states that
the duty begins hefore tlre RIF notices go out, but does not specify how [oDg before the notices
g() out- Americar Federation of Govennreut Ernpk)vees. Local 872 v. D.C. Depar'trnent of
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detennined that the obligation to bargain upon request tregins, at the latest, when the
administrative order is signed. At drat point, the Agency has made a docision to conduct a RIF
and is authorized tQ do so. This is not to say that it cantrot cancel or suspend implementation of
the RIF cnce the decision is made- However, the administraiive ord€r does give some guidance
conGrning whetler alrd wlren dre decisiou has beeu made to conduct B RIF and rcpresents a

Jpint at which the Agency's plans have crystalliz€d enough so impact and effects bargaining can
be meaningfully conducted.

Concerning dccument requests ilr general and especially those related to an impending
RIF, the Board tinds that duty to produ@ those documeuts is ongoing because an exclusive
repr€sentativ€s' duty to rcpresent its members is ongoing. Funhenn<rre, the Boiud has found
that an Employer viotates the CMPA by failiug to provide, upon request, infonnation relevant
tuld necessary to the union's role as exclusive bargailing agent. See, Dociors Council of D.C.
General Hospi!4lr-Ee General Hospital, 46 DCR 6268, Slip Op. No. 482, PERB Case No.
95 U-10 and 95-Il-18 (1999). Thercfore, when a urion hears rumblings of a RIF|5 and se€ks to

Public Works, 49 DCR 1145, Slip Op. No. 439, PERB Ca,se Nos . 94-U 02 and 94-U-08
(2002). An<*her cas)e mentions laoguage from t}e District Personnel Manual lilrguage which
suggests that ofice arr adminisfi-ative ordef is signed, Maragement has tlre authority to conduct a
RlF.Fraternal Order of Police/Defntrnent of Conections Labor Committee v. Dep,4lEllEI]Lgf
Concctions,49 DCR 8937, Slip Op. No. 679, PERB Case Nos. 00-U-36 and,() (2fi)2). 'fhe

Federal Labor Relations Authol'ity ld Natiotral Labor Relations Board have language irr their
cases which suggests that tlre duty begins betilre tbe RIF notioes go out. See, Lexington Blue
Grass Atrny iurd Air Force Exchause Service WACO Disribution Cent€r v- AFGE. I-ocal 4042,
38 FLRA 647 ( 1997) and Otletnecht Contractors of Califomia- Inc. And Intemational Union of
Orer4lillgEngineers, Local 12. AFC-CIO .324 NLRB 396 (1997). However, the palties did rot
citc, not'did the Board locate any case which pinpoinrs widr specihcity when the decisior to RIF
ha.s been rnade or wlren exactly the duty to bargain ard/or provide documenls actually tregins.

ItIn the Boatd's view, it is lot so umei$onable kt €xpect the Agency to pnrvide
d()ounlents which may rclate to aD impending RIF, even if no finnl de,cision to implem€nt the
RIF has beeir made. Tlre Union could use that intbrmation to se'e where its rnernbem fall on the
rctention rcgister. For ilrstance, a union night seek documents peftaining to oulstanding ratings
ill older to detennime whedrer sorne of its membem have an outsttding rating and thus, qualify
for the extra poinls to be added b theit' retention scorc. The sarne is hue for infonnation
conceming rnilitary ser-vice, years of servie, and which classifications are slaterl for
abolishmert. This type of information can help the lJniorr prepare for an irnpending RlF. If
there are Inistakes in the record, they can be corrccted before dre actual RIF notic€s go out. In
this case, the RIF notices, ad rinistrative ordel, and retention register were supplied
simular[eously and theref{)rei enough tinE was not allowerl to expkrre these issues.
Fufihennore, tlrc Hearing Exanriner nooed festinn[y fKnn an Agency rcprcsentative which
sugliested that a drafi versiou of the rcteDtion rcgister q)uld have been provided sooner than it
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gaiu infonnation conceming a proposerl RIF, it not unrcasonable to expect that an Agency would
be requircd to pnrduce information that is specifically requested, Jnovided that the infonnation is
available or obtainable. On this basis, it appears to the Board that in cases such as this one, tle
duty to frrovide documents may precede the otrligatioq to engage in irnpact and effects
bargaining.

The Board also adopts the Hearing Examiner's finding and recommendatiotr conceming
anti-unior animus beitrg a motivating factor in the Agency's reluctanc€ to apply Mr. Williarn
Duprce's 4 yems of creditable service. Specifically, we believe that this frnding is (l)
reasonable; (2) supF)rted by dre rccord; (3) and consistent widr the Board's pr€cedent.

Because the Hearing Examiner determined that the remaining allegationsto raised by FOP
were not supF)rted by the rtcord evidence and did not violate D.C. Code $ 1-617.0a (aXl),(3),
(a) and (5), the Board disnisses tlrose allegations, consistent with the Hearing Examiner's
Report and Recommendation. ( See, R & R at p. 45).

Pursuant to D.C. Code $ 1-605.02 (3) and Board Rule 520.14, the Board has rcviewed the
findings, rnnclusions zmd recommendations of the Hearing Examiner and find them to be
reavrnable, persuasive and $upport€d by the record. As a result, we adopt the Hearing
Exrminer"s findings and conclusion that DOC corxnitted the specified unfair labor practices
described above. ln addition, we adopt the Hearing Exaniner's finding thai the union did not
provide support to rneet its burden in showing that DOC committed dre otler unfair labor
pracrices which arc not rliscussed in detailrT.

was, even if that version wa-s not a final one.

'o 'l-hese allegations are summarized in ftrourotes 5 irmd 6 of this Opinion rud are
describo.{l iD detait in the Hearing Examiner's Report and R&ornmeudatiou- ( See, R & R at pgs.
2t-23).

'7Also. the Board adopts the Hearing Examiner's finding that it was proper to dismiss
PERB Case No. 0 I -U-2 I on Comolainant's motion.

r; ,.
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ORDER

IT IS HtrREBY ORDERED THAT:

L DOC will cease and desist i-rom rcfusing k) bargain with FOP.

2. DOC will cea,se aud desist fmm rcfusing to produce docurnents uPon

lEquest.

3, DOC will bargail with FOP on iur expedited basis and with ret()acdve
effilct ovel the inpact and effect of the previous RIFs, consistent with the

Hearing Exznriner's Repot and Reconlmendatiou.

4. Ce.Lse .urd desist frcm rctaliatiDg against FOP's fbmrer Ctlairman' Mr-

Dupree, tbr eugaging ir protectL'd activity.

5. The allegatious which were rurt fbu[d to be supportcd iD the Heuirg
Exanrinel's Reoort and Recomrncndatiott ate disrnissed

6. PERB Case No,Ol-U 2l is dismissed-

7- Pursul]utt to Boatd Rute 559. L, this Decision aurd C)rde| is final upon
issualce-

BY ORDER OF TTNE PUBLIC EMP{"OYEE RELATIONS BO.dRD
Washingtor, D.C.

Ausust 13,2003
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ORDER

IT IS HEREBY ORDERED THAT:

1 .

z.

3.

6.

7.

DOC will cease and desist from refusing to bargain with FOP.

DOC will cease and desist fmm refusing to prcduce documents upon

request.

DOC will bargain with FOP on an expedited basis and with retroactive
effect over the impact and effect of the previous RIFs, consistent with the

Hearing Examiner's Repon and Recommendation.

Cease and desist fiom rctaliating against FOP'S former Chairman, Mr.

Dupree, for ergaging ir prctected activiry.

Tlrc allegations which were not found to be supported in th€ Hearing
Exanriner's Report and Recommendation are dismissed.

PERB Case No. 01-U 2l is dismissed.

Pursuant to Boaxd Rule 559.1, dris Decision and On1er is final upon
issuance.

5.

BY ORDER OF TIIE PUBLIC EMPLOYEE RELATIONS BOARD
Washington, D.C.

Aueust 13, 2003

li:,|
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NOTICE
DISTRICToFCOLI]MEI,APUBI-ICEMP}-OYEERELATIONStsoARDP{IRSUAN'I
ToITSDECISIONANDORDER.INSLIP0P{NI01{I\{o.722,PERBCASEN$s.sl'L'r-
21,01-U-28 & 01-U-32 (August 13' 2003)'

wtsIIEREBYNOTIF'Youretrrployeesthatt-heDistl.ictolColurrrbiaPublicEnrployee
Relations Board has four]d tlut we violated the law atld has ordered us to Post tl'lis notice-

it".::r::
t,--''' 

WE WILL cease and desist fi'orr refusing to balgail iu good faith with the Fratenlal Order of

Police/Departrnent of con€ctions Labor Cotmnittee (FoP) concenting leductions iuforce

relaterl to'the closure of the Lorton Corriplex by the co duct set tilth ill Slip Opi[ion No' 722'

wE wILtr cease aucl desist from refushg to ploduce doculnellts. uPojl requcst, wherc those

docurnents ale relevant and necessalJ for the exclusive bzugaini g agelt's l€plesentatiorlal

functions.

WE WILL cease and desist l-ron retaliating against Mt. Willian Dupree' FOP's fotnet'

Chaimal, arrd any other DOC etnployees represented by FOP. for elgauing in Prot(ctcd
activities.

WE WILL NOT. irr arry like or relarcd llriinxrr. ioterlere- resruill ot coetce, clnployees irr rlreir

exercise of rigl.tts guzralteed by the Labor Management subchaptel'of dre CMPA'

District of Columbia DeDafinent of Cofections

Ditectot'

This Notice rnust remain posted for thirty (30) consecutive days from the date of posting

and must not be altered, defaced or covered hy any other nxaterial.

If ernployees have an questions cofcening the Notice or conrpliurce with iury ol its ptovisions,

they may comrnunicate dilectly with the Public Employee Relati0rrs Boald, wlurse addtess is:

717 14s Sbeet. N.W., Suite 1150; Washingtol, D.C.,20005. Phonc: (202) 777-1822.

BY NOTICE OT' THE PUBLXC EN{PLOYEE REL.ATIONS BOAR-D
washiDgton, D.C.

Ausust  13.2003

By


