Notice: This decisionmay be formally revisedbeforeit is publishedin the Diskict of ColumbiaRegister. Partiesshouldpromptly
notiff this office of any errorsso that they may be correctedbeforepublishingthe decision. This noticeis not intendedto providean
opportunity for a substantivechallengeto the decision

Government of the District of Columbia
Public Employee Relations Board

In the Matterof:
American Federationof GovernmentEmployees,
Local 383,
Complainant,

PERBCaseNo. 07-U-03
v.

OpinionNo. 938
District of Columbia Mental Retardationand
Developmental Disabilities Administration,
Respondent.

L

Statement of the Case:

This caseinvolves an Unfair Labor PracticeComplaint ("Complaint") filed by the
American Federation of Government Employees, Local 383, AFL-CIO ("Complainant"
or "Union") against the District of Columbia Mental Retardation and Developmental
The Union alleges that
Disabilities Administration ("Respondent" or "MRDDA").
(5)
ComprehensiveMerit
the
of
MRDDA violated D.C. Code $ 1-617.04(aX1)and
Personnel Act ("CMPA") by implementing a new parking policy without negotiating
with the Union. The Respondentfiled an Answer denying the allegations.
A hearing was held in this matter, and Hearing Examiner Leonard M. Wagman
issued a Report and Recommendation ("R&R"), concluding that MRDDA's conduct
interfered witl1 restrained,and coercedemployeesin the exerciseoftheir rights under the
CMPA. (SeB R&R at p. 13). In addition, the Hearing Examiner found that MRDDA
refused, and continuesto refuse,to bargain in good faith with the Union. (See R&R at p.
13). Consequently the Hearing Examiner recommendedthat the Board order MRDDA
to: (1) cease and desist from violating the CMPA; (2) reinstate the parking policy
outlined in the parties' collective bargaining agreement ("CBA"); (3) make the
employeesaffected by MRDDA's changein the parking policy whole for any losses;and
(4) provide the Union costs for prosecutionof the Complaint. (SeeR&R at pgs. 13-14).
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MRDDA filed exceptions("Exceptions")to the HearingExaminer'sR&R. The
Union filed a Responseto MRDDA's Exceptions. The Hearing Examiner's R&R"
arebeforethe Boardfor disposition.
MRDDA's Exceptions,andthe Union'sResponse
il.

Background

The MRDDA was scheduledto relocateto 1125- 15thStreet,NW, on October 10,
2006. (See R&R atp.2). Article 12, Section E of the parties'collective bargaining
agreement("CBA") provides that "[e]mployees required as a condition of employment
to use their personalvehicle in the performanceof their official duties may be provided a
parking space or shall be reimbursed for non-commuter parking expenseswhich are
incurred in the performance of their official duties." (R&R at p. 2). A11 MRDDA
employees were provided parking at its previous locations. (See R&R at p. 2). On
September22,2006, MRDDA sent an e-mail to employeesabout the parking situation at
ll25 - 15ft Street and instructed them to respond stating their interest in parking. (See
R&R at p. 5). Another e-mail was sent to employees.onOctober 3, 2006, instructing the
employees who had responded to the September 22"d e-mail to pair-up in order to share
parking spacesand to notiff managementoftheir arrangements.(SeeR&R at p. 6). On
October 4,2006, the MRDDA informed Union representativesthat the new building had
a parking garagewith 101 available spots, and the MRDDA intendedto ofler sixty ("60")
parking spacesto be sharedby the MRDDA union and non-union staff (See R&R at p.
6). The 60 spaceswould be sharedby employeeswho would take turns using the same
ye(25")o-f the10-!spqggq
s.p-aae,oo,altc-nrste-days-.{so,twelty-f
(Sgg
p.
management.
R&R at
7). The Union responded to MRDDA's parking
plan/proposal with a counter-proposalasking that MRDDA adhere to the provisions of
the parties' CBA or postpone the move. (See R&R at p. 7). On Octobet 5, 2006,
MRDDA informed employees that the parking plary as communicated to the Union on
October 4tr, would be implemented on October 10'h. MRDDA did not respond to the
Union's request. On October 6ft, the Union"filed the presentComplaint, and MRDDA's
plan was implemented on October 10ft. (SeeR&R at p. 8).
At the hearing, the Union argued that MRDDA had violated D.C. Code $ 1617.0a(a)(1) and (5) by: (a) failing to comply with a current provision of the parties'
CBA requiring MRDDA to provide free parking to all bargaining unit employeeswhose
assigned work requires them to use their personal vehicles as a condition of their
employment; and (b) unilaterally terminating a longstanding practice of affording
bargaining unit employees free parking at their workplace. (See R&R at p. 10).
MRDDA c,ounteredthat its treatmentof the parking situation at ll25 - 15thStreet was an
exerciseof its managementright to make decisions about Agency operations. (See R&R
at p. 10).
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IIr.

The Hearing Examiner's Report and Recommendation

Based on the pleadings, the record developed at the hearing, and the parties' post
hearing briefs, the Hearing Examiner identified one issuefor resolution.
Did MRDDA unilaterally implement changes to the parking policy for
employeesand reftne to bargain in goodfaith regarding the allocation of
parking spacesat I125 - lsto Street?
Relying on Fraternal Order Of Potice/Metropolitan Police Department Labor
Committee v. Metropolitan Police Department, 38 DCR 847, Slip Op. No. 261, PERB
CaseNo. 90-N-05 (1991) or "FOP/MPD v. MPD" , the Hearing Examiner observedthat
"[t]he Board has held that parking is compensation constituting a condition of
employment and thus a mandatory subject of collective bargaining under the D.C. Code."
(n&n at p. 10). The Hearing Examiner relied on the Board's analysis of National Labor
Relations Board ("I\LRB") caselaw n FOP/MPD v. MPD and noted:
In the [c]ase of Abbott llorsted Mills, cited in the quotation from the
I|/eyerhauser Timber case, company-owned houses were leased to
employees as "a privilege" which the NLRB observed "amountfed] in
effect to a part of [the employees'] wages and constitute[d] a term and
condition of their employment within the meaning of Section 8(3) (sic) of
the NLRA.-.{.111- Employer.providsd parkrng ar-d tJarslt passe! EPy
similarly be viewed as compensation,bargainableunder the CMPA.
FOP/MPD v. MPD, Slip Op. 261 aI p. 5, frr. 3.
i:r.
'#!iiaa.......:i

The Hearing Examiner stated that the Board has "also recognized that the duty to
bargain collectively requires that an employer afford its employeesLcollectivebargaining
representative an opportunity to bargain before changing an established past practice
affecting the terms and conditions of employment." (R&R at p. t0). See Fraternal
Order of Potice/Department of Corrections Labor Committee v. District of Columbia
Department of Corrections,49 DCR 8960, Slip Op. No. 679, PERB CaseNo. 00-U-36
and 00-U-40 (2002). In addition" the Hearing Examiner also identified NLRB case law
which provides 'that an employer's collective bargaining obligations include providing
its employees' collective-bargaining representative with notice and opportunity to
bargain about any contemplated alteration in a regular and longstanding practice which
thus has become a term and condition of the bargaining unit employees' employment."
(R&R at p. 10). SeeSunoco,Inc. (R&M), 349 NLRB No. 26 (January31,2007).'

I The NLRB adopted the Administative Law Judge's findings in making its decision. (S99 AIJ Decision
p-5).
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The Hearing Examiner determinedthat MRDDA had unilaterally determinedto
changethe parkingpolicy in violation of both the termsand conditionsof employment
set out in the parties' CBA and the past practiceof providing free parking to the
bargainingunit employees.(SeeR&R at pgs.10-11). In addition,the HearingExaminer
found that MRDDA had failed to providethe Union with notice or the opportunityto
of a new parkingpolicy. (SeeR&R at
bargainover the developmentor implementation
p. 12). Instead,the Hearing Examinerfound that MRDDA begandealing directly with
bargainingunit membersaboutthe parking situation. (SeeR&R at p. I2). The Hearing
Examiner also discernedthat MRDDA had implementeda new parking policy on
October10,2006,without noticeto theUnion or anopportunityto bargain.(SeeR&R at
p. 13). Basedupon thesefindings, the HearingExaminerconcludedthat MRDDA's
conductinterferedwith, restrained,and coercedemployeesin the exerciseof their rights
under D.C. Code $ 1-617.04(aXl). (See R&R at p. 13). The HearingExaminer
recommendedthat MRDDA "be orderedto ceaseanddesist [from violating the CMPA]
and that it be further orderedto take certainaffirmative action designedto effectuatethe
policiesof the D.C. Code." (R&R at p. 13). The HearingExamineralsorecommended
that the BoardorderMRDDA to: (1) reinstatethe longstandingpolicy of providing free
parkingto the bargainingunit employees;(2) complywith the provisionsof the CBA; (3)
makewhole bargainingunit employeesfor all monetarylossesthey havesufferedand are
sufferingas a result of MRDDA's failure to bargainin good faith with the Union, plus
interest;(4) pay coststo the Union incurredin the prosecutionof the Complaint;and (5)
post a noticeof its violationof the CMPA for sixty (60) consecutivedays. (SeeR&R at
pgs.13-14).

IV.

MRDDA's Exceptions

MRDDA argues that the Hearing Examiner "based his recommendation
exclusively on a PERB decision that mistakenly identified parking as a form of
cenrpensation rather than a non-compensation term and condition of .eruploy-ment."
(Exceptionsat p. 3).
In support of this argument, MRDDA asserts that the Board's finding in
FOP/MPDLC v. MPD, Slip Op. No. 261 (that parking constituted compensation)was a
misinterpretation of NLRB precedent. (See Exceptionsat pgs 4-5). MRDDA arguesthat
recent NLRB case law does not support the Board's holding that parking can be viewed
as compensation. (SeeExceptions at p. 5).2
2 trrtRDDA citesBerkshireNursing Home,LLC,345 NLRB No. 14 (2005); UnitedParcel Service,336
NLRB 113a(2001);AdvertisingMfg. Co.,280NLRB llS5 (1936);Frank Leta Honda,32l NLRB 482
(1936); utd Dynatron/BondoCory.,324 NLRB 572(1997). The Boardhas reviewedthe casescited by
MRDDA and concludesthat they do not support MRDDA's argumant. Instead,these casesaddress
whetherunilateralchangesin parking policies (e.g. locationof the parking lot, rules for parking, etc.)
violated $ 8(aXl) and (5) of the NLRA where the unilateralchangewas material, substantialand
significant. ln the presentcase,theseissueswerenot the substanceof the Complaint.
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ln Fraternal Order of Police v. Metropolitan Police Department, the Board
addressed whether a proposal concerning bargaining unit members' parking while
attending court was negotiable. The Board stated:
In deciding whether the above proposal concerns matters that are
terms and conditions of employment subject to negotiation under the
CMPA, the Board tums to decisions of the National Labor Relations
Board (NLRB) for guidance. In weyerhauser Timber co. and
International Woodworkersof Americq, Local 6-12, CIO,87 NLRB No.
123, at n.l (1949),the NLRB observed:
We have previously rejected, with approval of the Courts,
the similar argument that "conditions of employment" has
no broader meaning than that perhaps spontaneously
'korking conditions," and that it
suggestedby the term
therefore only refers to the physical conditions under which
employees are compelled to work rather than to the terms
or conditions under which employment statusis afforded or
withdrawn, Inland Steel Company, 77 NLRB [No.]l
[19aS];enforced,170F.2d 247 (C.A. 7\; cert. denied,336
U.S. 960. See also"Abbott WorstedMills, Inc. . . Inlnland- Steel Co. u NLRB- 170 F2d 2,41Qth Crr. 194D,
336 U.S. 960 (1949), the U.S. Court of Appeals for the SeventhCircuit tn
upholding the NLRB stated that the "[NLRA] makes no distinction
'conditions' of employment so far as
between 'tenure' of employment and
subject matter of collective bargaining is concerned."The unqualified use
of 'terms and conditions of employment" in the CMPA warrants a no less
broad interpretation',than that attributed to it by the NLRB and the courts.
If a subject matter pertains to ernployment status, as we find that this
proposal does, it is a term and condition of employment.

:i":r{Jkr:.j*:ii.n,i

Fraternal Order Of Potice/Metropolitan Police Department Labor Committee v.
Metropolitan Police Departmenf, Slip Op. No. 261. at pgs. 3-4. Based on this analysis,
the Board noted that parking can be viewed as compensation. (Eeen at n. 3).
In the presentcase,the Board observesthat MRDDA has cited no authority which
contradicts the Board's determination that parking is compensation. Furthermore, the
Board's l99l decision has not been r",n"..ed by either the Board, the Superior Court of
the District of Columbia" or the District of Columbia Court of Appeals. Consequently,
the Board believes that MRDDA's request to reverse its previous decision is without
In addition, the Board finds the Hearing Examiner's findings and
merit.
recommendationsto be reasonableand consistentwith Board precedent. Therefore, the
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Board adoptsthe HearingExaminer'sfinding that parking,underthesecircumstances,is
anda mandatorysubjectofbargaining. (SeeR&R at p. 10).
compensation
MRDDA also argues that, under NLRB case law, parking should not be
term and conditionof employment,but a non-compensation
considereda compensation
term and conditionof employment. (SeeExceptionsat p. 5). MRDDA contendsthat
althoughit wasrequiredto bargain,its bargainingobligationwas limited becauseparking
shouldbe consideredu rron-*-pensation i"t- *a *ndition of employment.3
MRDDA also suggeststhat the Hearing Examiner should have found that the
real issueoverwhich the Union wishedto bargainwasthe moveof its facilitiesfrom 429
O Street,NW and25 M Street,SEto 1I25 - 15ftStreet,NW.4 (SeeExceptionsat pgs.7l5). Thus MRDDA contendsthat the decisionto move is a managementrig$, and
MRDDA was only obligatedto bargainover the impactandeffectsof that move.' (See
3

The Board notes that parking issues are included in the collectively bargained Compensation Agreement
as Article 12, Section E. Consequently, the Board believes that MRDDA's assertion here that parking
should be considered u trorr-"o*p"osation issue is disingenuous. Whereas the Board has adopted the
Hearing Examiner's fitrditrg and iecommendation that parking is a compensation term and condition of
employment, MRDDA's argument is rejected.
a

See Exceptions subpartsB, C, D, E, and F(l).

5

O.C. Code g l-617.08. Managementrights; matters subjectto collective bargaining provides:
(a) The respectivepersonnel authorities (managemort) shall retain the sole righ! in
accordance with applicable laws and rules and regulations:
(l) To direct employeesof the agencies;
(2) To hire, promote, tansfer, assign,and retain employeesin
positions within the agencyel--d&"s'11lgs4,.demote,discharge,or
take other disciplinary action against employeesfor cause;
(3) To relieve employeesof duties becauseof lack of work or other
legitimate reasons;
(4) To maintain the efficiency of the Dstict government operations
entrusted to them:
(5) To determine:
(A) The mission of the agency, its budget, its organization, the
number of employees,and to establishthe tour of duty;
(B) The number, tylres, and gradesofpositions of employees
assigrredto an agency'sorganizational unit, work project, or tour of
duty,
(C) The technology of performing the agency'swork; and
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Exceptions at pgs. S-9). By implication, MRDDA argues that parking is a by-product of
the move and should be considereda matter over which it was only obligated to bargain
conceming the impact and effects. (SeeExceptionsat p. 9).
Specifically, MRDDA contends that "fb]ecause selection of facilities is a
management right, Respondent was only obligated to engage in impact and effects
bargaining with the Union." (Exceptions at p. 7). In this exception, MRDDA reasserts
its disagreementwith the Hearing Examiner's furding that parking is compensationand
that because it had a management right to move its facility, it should only have been
obligated to bargain over the impact and effect of its managementdecision to move the
facility. (See Exceptions at p. 10). MRDDA also makes the exception that "[t]he
Hearing Examiner erred as a matter of law by converting a management right to a
mandatory subject of bargaining becauseof past practice." (Exceptions at p. 10). Again,
MRDDA does not "contest the Union's right to impact and effect bargaining becauseof
the move to the new facility. . . land MRDDA's] bargaining obligations." (Exceptions at
p. 11). MRDDA asserts that "[t]he {Hearing Examiner}, however, has converted a
managementright - choice of facility - into a mandatory subject of bargaining through
the operation of past practice." (Exceptions at p. 11). The Board believes that in both
these exceptions,MRDDA's disagreementstems from its attempt to substitute the issue
of "a unilateral changein the parking policy'' for MRDDA's right to changelocations.

;.fi{J:{..

The Board believes that MRDDA's argument representsa disagreementwith the
Hearing Examiner's finding that the issue was parking, and not MRDDA's relocation.
The Boardhas lcrng-heldthat a disagreemcnl witbthe Heauqg El4minprls find14gq!q nqt
a ground for reversalwhere the findings are supportedby the record. Allen-Lewis, et al v.
American Federation of State, County and Municipal Employees,Local 2401, et al, 52
'"The Board has also
DCR 2481, Slip Op. No. 703, PERB CaseNo. 99-U-24 (2003).
rejected challenges to the Hearing Examiner's findings based on: (l) competing
evidence; (2) the probative weight accorded evidence; and (3) credibility resolutions."
and Parks,46 DCR 6502,
Id. at 11 (citing AFGE, Local 2741 v. D.C. Dept.:af."Reprqs$ion
the Board hasheld that a
(1999).
In
addition,
Slip Op. no. 588, PERB CaseNo. 98-U-16
disagreementwith the Hearing Examiner's finding, coupled with a desire for the Board to
adopt its interpretation of the law, is not a ground for reversal. S99 Zenian, et al. v.

(D) The age,ncy'sinternal security practices; and
(6) To take whatever actions maybe necessary to carry out the
mission of the District government in emergencysituations.
(a-1) An act, exercise, or agreement of the respective personnel authorities (management)
shall not be interpreted in any manner as a waiver of the sole management rights
contained in subsection(a) of this section.
(b) All matters shall be deemed negotiable except those that are proscribed by this
subchapter. Negotiations concerning compensation are authorized to the extent provided
in $ 1-617.16.
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American Federation of State, County and Municipal Employees,Local 2743, -DCR-,
Slip Op. 901, PERB CaseNos. 03-RD-02and 04-U-30 (2007).
The Hearing Examiner found that the issue before him was whether MRDDA
unilaterally implemented a parking policy that changed the terms and conditions of
employment. The Board opines that this finding is substantially supportedby th9 record.
It is clear that the issueidentified in the Complaint concernsMRDDA's unilateral change
in the parking policy and not the move to tl25 - 15tt'Street. MRDDA's exceptions,
based on the above assertion, merely represent a disagreement with the Hearing
Examiner's findings. As stated above,the Hearing Examiner's finding in this regard is
reasonable,supported by the record and consistentwith Board precedent. In addition,
MRDDA's exceptionsdo not contendthat it atternptedto meet any bargaining obligation;
either over the terms and conditions of employment or impact and effect. Therefore, the
Board finds these exceptions to be wholly without merit and adopt the Hearing
Examiner's recommendationthat MRDDA unilaterally changedthe terms and conditions
of employment without bargaining in good faith.
Relying on (Jniversity of the District of Columbia v. (Jniversity of the District of
Columbia Faculty Association/National Education Association, 37 DCR 1012, Slip Op.
240, PERB CaseNo. 89-U-09 (1990), MRDDA makes an exception which assertsthat it
had no duty to bargain over the issue of parking because the issue is the subject of a
current coll,ective bargaining agreement. (See Exceptions at p. I2). The Board finds that
the case cited by MRDDA is inapplicable in the present case. In UDC v. UDCFA/I'{EA'
theAgenesrnid-ternr,soughtto,ne-gotiatewith-the-union
unioniefused to bargain, UDC filed an unfair labor practice complaint. The Board held
that the union was under no obligation to bargain over an issue that had already been
resolved in the parties' collective bargaining agreement. This case is factually
inapplicable because here, it is MRDDA that has unilaterally changed the terms and
conditions of employment. Neither the Union nor MRDDA are seeking to bargain over
n.*,';.*.''::"-.*"thanges in the collective bargaining agreement. Furthermore,''{he.Hearing Fxaminer
made no finding that the Union wished to renegotiatethe terms of the CBA with respect
to parking. The Board rejectsthis challengeas being without merit.
MRDDA also filed an exceplion to the Hearing Examiner's remedy. MRDDA
assertsthat "[t]he remedy recommendedby the Hearing Examiner is excessivelypunitive
and based on a misinterpretation of the law." (Exceptions at p. 14). This exception is
premised on MRDDA's belief that it was only required to bargain over the impact and
itr""t of its move to ll25 - 15d'StreetNW. (SeeExceptionsat pgs. 14-20). As stated
above, this assertion represents a mere disagreement with the Hearing Examiner's
findings and is not a proper exception. MRDDA assertsthat a status quo ante remedy is
inapprtpriate in cases involving impact and effect bargaining. In support of this
utgu*"nt, MRDDA citesAFGE, focit 872 and D. C. Departrnent of Public Worlcs,Shp
Op. No. 439, PERB CaseNos. g4-U-02 and 94-U-08, (1995),wherethe Board found that
reitoration of the status quo ante was inappropriate. The Board's ruling tn AFGE was
basedon the fact that: (1) the agency's bargaining obligations attachedonly to the impact
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and implementation of a reduction-in-force (RIF); (2) there was no evidence that
bargaining would have affected the RIF; and (3) the rescissionof the RIF would disrupt
'that it weighs all of the above
and impair the agency's operations. The Board noted
factors in determining the appropriatenessof such reliet when the duty to bargain is
limited to impact and effects". Slip Op. at n. 3.
The Board has the authority to, and has imposed, status quo ante remedies for a
respondent'sfailure to bargainin good faith (D.C. Code $$ I-605.02(3) and 1-617.13(a)).
The Board has used this authority both to remedy the effects of the failure to bargain and
to impress on an offending party the importance of fulfrlling its bargaining obligations,
particularly where the oflenses are seen as egregious. See National Association of
Government Employees, Local R3-06 v. District of Columbia Water and Sewage
Authority,4T DCR 755!, Slip Op. No. 635, PERB CaseNo. 99-U-04 (2000). In the
present case, the Board has adopted the Hearing Examiner's finding that this case
concerneda mandatory subject ofbargaining. SinceMRDDA's exception is basedon the
assertion that this caseonly concerns impact and effect bargaining, the Board believes
that this exception lacks merit,rejects its exception, and adopts the Hearing Examiner's
recommended remedv.
MRDDA also assertsthat the remedy of payment of costs is unwarranted in this
case. MRDDA argues that the Hearing Examiner erred in finding that it refused to
bargain over a mandatory subject of bargaining. MRDDA also argues that even if it had
been obligated to bargain, its refusal to do so was not done in bad faith. (See Exceptions
atp l6)"

the Board has "the authorityto requirethe
Under D.C. Code $1-617.13(d),
paymentof reasonablecostsincurredby a party to a disputefrom the other party or
partiesas [it] may determine." ln AFSCME,District Council 20, Local 2776 v. D.C.
DCR 5658,Slip Op. No. 245,PERBCaseNo.
Departmentof Financeand Revenue,3T
under,which,il+''
for the first time, the circumstances
S9-U-04€990);theBoard addressed,
is appropriateto awardcosts:
First, any such award of costs necessarilyassumesthat the
party to whom the pay is to be made was successfulin at
least a significant part of the case, and that the costs in
question are attributable to that part. Second,it is clear on
the face of the statute that it is only those costs that are
"reasonabld' that may be ordered reimbursed. This is not
to say that we are imposing any limit on the costs that a
party may incur, but only that the amount of cost incurred
that will be ordered paid by the other party will be limited
to that part that the Board finds to be "reasonable"' Last,
and this of course is the nub of the matter, we believe such
an award must be shown to be in the interestofjustice.
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Just what characteristics of a case will warrant the finding
that an award of costs will be in the interest of justice
cannot be exhaustively catalogued. We do not believe it
possibleto elaboratein any one casea complete set of rules
or earmarksto govern al cases,nor would it be wise to rule
out such awards in circumstances that we cannot now
foresee. What we can say here is that among the situations
in which such an award is appropriate are those in which
the losing party's claim or position was wholly without
merit, those in which the successfully challenged action
was undertaken in bad faitb and those in which a
reasonablyforeseeableresult of the successfullychallenged
conduct is the undermining of the union among the
employees for whom it is the exclusive bargaining
representative.
In the present case (and as noted above), the Hearing Examiner found that that
MRDDA had unilaterally implemented a new parking policy and refused to bargain in
good faith. The Hearing Examiner also found that MRDDA had circumventedthe Union
and dealt directly with the employeesconceming the parking situation. The Board finds
that: (1) MRDDA's position is wholly without merit; (2) that the successfullychallenged
action was undertaken in bad faith; and (3) that the reasonablyforeseeableresult of the
successfullychallengedconduct was the undermining of the Union among the employees
,fr vhsrn it is thecx-clusivc-bargainingrepresentativ-e The Board
costs is reasonable, supported by the record, and consistent with Board precedent.
Therefore, the Board adoptsthe Hearing Examiner's recommendationto award costs.

MRDDA also makesan exceptionto the awardof costsand claims that "[the
HearingExaminer'sordermandatingthe District agencyto providemonetarypaymentof
'",..iit::q:E
personnelcommuting,,,€xpenses
that are not associatedwith essentialtransactionof
official businessis contraryto law." (Exceptionsat p. 17). MRDDA contendsthat the
Hearing Examiner failed to considerthe District of ColumbiaMunicipal Regulations
("DCMR") concemingthe reimbursement
of employeesfor official businessexpenses.
(SeeExceptionsat p. 18).6MRDDA arguesthat underthe DCM& it is contraryto law to
pay employeesfor parkingwhich is not businessrelated.'
6 Specifically,
MRDDA citesDCMR

$$ 800.1,801.1(a)and(c),801.3,801.5and818.3,whichprovidefor
the reimbursement
of employeesfor official businessexpenses.
7

Titl" I DCMR800.1,801.1(a)
and(c),801.3,801.5and818.3provide:
800.1 The purpose of this chapter is to establish the procedure for the
request and authorization of official travel and the reimbursement of
official business expenses,pursuant to Reorganization Plan No. 5 of
1983and Mavor's Order 84-52.
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The Board findsnothingin the DCMR which prohibitsan agencyfrom providing
free parking to its employees.Morenver,this argumentis refutedby MRDDA's own
unilateralchangein the parkingpolicy, which clearlyprovidesfreeparking.oTherefore,
the Boardrejectsthis challengeasbeingwithout merit.
MRDDA also makes an exceptionto the remedy of making the collective
bargainingunit employeeswhole for parking expenses.It claimsthat because,underthe
but merelytravel expenses,the FederalBack Pay
DCMR, parkingis not compensation,
("FBPA") Act, 5 U.S.C. $ 5596(bX1),precludespaymentto an employeefor losses
incurredfor the lossin parkingprivileges.(SeeExceptionsat p. 19).
5 U.S.C. $ 5596(bxl) providesthat:
An employee of an agency who, on the basis of a timely
appeal or an administrative determination (including a
decision relating to an unfair labor practice or grievance) is
found by appropriate authority under applicable law, rule,

801.1 When business requirements necessitate ernployees to travel or
incur business related expenses,it shall be the responsibility of the duly
authorized individual approving the expeuse to do the following:
(a) Assure that each trip or expense is clearly required for the benefit of
the District of Columbia;
(b) fjmit the numbcr, of parricipanls to th€ mtrrrmuru required to
accomplish the purpose; and
(c) Select the best alternative providing the least cost consistent with
the purpose and the most efficient use of manpower and dollars.
801.3 An authorization shall be issued prior to the incurrence of
expensesand shall be as specific as possible in the circumstancesor to
the travel to be performq{*-Sgque.lgg3f,,gexemptions shall be approved
by the agency director or his or her desigrree.
801.5 Travel expenses for which reimbursement is sought shall be
confined to expensesthat are essential to the kansaction of official
business.Excess costs, e.g., expensesincurred as a result ofcircuitous
routes, unnecessaryor unjustified delays or luxury accommodations
and services,or any other expensesthat are unnecessaryor unjustified
in the performance of official business,shall not be reimbursable. The
traveler shall be responsible for such costs.
818.3 Local bus, metrorail, taxi, and parking expensesduly authorized
in conducting official Dishict of Columbia Government businessshall
be reimbursed at the actual rate of fare or fee, including tip. Requests
for reimbursementin this category which exceedten dollars ($10) shall
be accompanied by receipts. Requests for reimbursement of parking
fees shall always be accompanied by receipts regardless of the amount.
t

MRDDA also clearly recognizesthat an agency can provide free parking in its Exception at p. 20.
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regulation, or collective bargaining agreement, to have
been affected by an unjustified or unwaranted personnel
action which has resulted in the withdrawal or reduction of
all or part of the pay, allowances, or differentials of the
employee - (A) is entitled, on correction of the personnel action,
to receive for the period for which the personnelaction was
in effect - (i) an amount equal to all or any part of pay,
allowances, or differentials, as applicable which the
employee normally would have earned or received during
the period if the personal action had not occurred, less
amounts earned by the employee through other
employment during that period . . . .
The FBPA provides for the back payment of pay, allowancesand differentials to
employees who have been affected by unjustified or unwarranted personnel action. The
Boird finds that the FBPA is irrelevant to the presentcase. There is nothing in the record
which indicates that the Hearing Examiner was recommending that the collective
bargaining unit employees be made whole as a result of an adverse personnel action
under the Federal Back Pay Act. In additiorU the Board finds that this exception is
+ne+ely a disag+eemeet rvith the +learing Examiner's finding that parkrng is
compensation. This challenge has been rejected and the Hearing Examiner's finding
adopted. Consequently,the Board rejects this exception as being wholly without merit
and adopts the Hearing Examiner's recommendationto make the employeeswhole.
The Board notes that the Hearing Examiner also recommendedthat the employees
be made whole with interest'

'-\'ea*r!'
'='ir:.t+?F

As is plainly set forth in (Jniversityof the District of Columbia Faculty
Association/NEAv. (Jniversityof the District of Columbia,3gDCR 8594,Slip Opinion
No. 285, PERB CaseNo. 86-U-16,the Board citedAFSCMEv. DCBE, D.C. Superior
Court.Misc.Nos. 65-86and93-86,decidedAugust22,1986,Wash.Law Reportet2ll3
(Oct. 15, 1986), for the expressedlimited purposeof providing authority that the
Board'sorderof back pay createda "liquidateddebt" and as such it was subjectto the
statutory"prejudgmentinterest" rateof four percent(4oh) per annum.D.C. Code Sec.
SlipOp.No.285at17.
28-3302andD.C.CodeSec.15-108.
Notwithstandingthis statutorylimitation,however,the Board'sremedialauthority
in proceedingsproperly within its jurisdiction is provided under D.C. Code Sec. 1Act. The Boardfinds
Merit Personnel
60i.2(3)andSei. t-Otg.t: ofthe Comprehensive
that AFSCMEv. DCBE concemedthe extentof the SuperiorCourt's authorityto award
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prejudgmentinterestin a grievancearbitrationaward confirmationproceedingunder the
District of ColumbiaArbitrationAct; andthus,is neithercontrollingnor hasrelevanceto
the Board's remedialauthority in unfair labor practicecases. Therefore,[the Board
stated]. . . that [its] Orderexpresslyandspecificallyinclude[d]"prejudgmentinterest"as
part of the makewhole remedy. Councilof SchoolOfficers,Local 4, AFSA,AFL-CIO v.
Councilof SchoolOfficers,38DCR 836, Slip Op. No. 256, PERB CaseNo. 90-U-28
(1991);andseeHawkinsv. Hall,537 A.Zd571(D.C.App. 1988).
Therefore,aspartofthe Board'smakewholeremedialauthority,the Boarddeems
it appropriateto apply interestto the parking costs incurredby the affectedbargaining
unit members.SeeAFGE,Local 3721v. D.C. Fire Departmenl,36 DCR 7857,Slip Op.
the Boardadoptsthe Hearing
No. 202, PERBCaseNo. 88-U-25(1989). Consequently,
to grant costswith interestto the aflectedbargainingunit
Examiner'srecommendation
members.
MRDDA makesan exceptionto the HearingExaminer'sremedyrequiringit to
provide parking to atl its employeesby assertingthat it does not have the authority to
obtain parking spaces. In supportof this argument,MRDDA claims that it cannot
independentlyobtain parking, but delegatesthat authority to the Office of Property
- Functions,
whichprovides:
Management. MRDDA citesD.C. Code$ 10-1003
The functionsof the Office shallbe to:
ope-mted
(2)Manage spacein buildrngsaqd-a$acent-areas
and leased by the District government,assist District
agenciesin implementingspaceplans, and administerthe
employeeparkingprogram;
The Board finds that MRDDA cites no authority for its assertion that it has no
authority to provide parking to its employees. No provisions of the.-D-e.Co.dapertaining
to the Office of Property Management,or any other provision of the D.C. Code prohibits
MRDDA from either providing parking spacesor paying for the spaces. In fact, the
record establishesthat MRDDA has done so for approximately 20 years. The Board
believes that the Hearing Examiner's recommendation to order MRDDA to provide
parking, at the Union's request, is reasonable. Consequently, the Board rejects this
exception and adoptsthe Hearing Examiner's recommendation.
Lastly, MRDDA makes an exception to the Hearing Examiner's finding that
MRDDA violated the provisions of the CBA related to employee parking. MRDDA
arguesthat becausethe rights at issueare contractual,the Board lacks jurisdiction.
'bargain collectively in
Pursuantto the CMPA, managementhas an obligation to
good faith and employeeshave the right "[t]o engagein collective bargaining concerning
terms and conditions of employment, as may be appropriateunder this law and rules and
regulations, through a duly designatedmajority representative[.]" American Federation
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of State, County and Municipal EmployeesD.C. Council 20, Local 2921 v. District of
Columbia Public Schools,42 DCR 5685, Slip Op. No 339, PERB Case No. 92-U-08
(1992). D.C. Code 1-617.0a(a)(5) protects and enforces, respectively, these employee
rights and employer obligations by making their violation an unfair labor practice.
However,
"[i]n determining a violation of this obligation" the Board
has always made a distinction between obligations that are
statutorily imposed under the CMPA and those obligations
that are contractually agreed-uponbetween the parties. The
CMPA provides for the resolution of the former, [the Board
has] stated, while the parties have contractually provided
for the resolution of the latter, vis-a-vis, the grievance and
arbitration process contained in their collective bargaining
agreement.[The Board has] concluded, therefore that they
lack jurisdiction over alleged violations that are strictly
contractual in nature."
American Federstion of State, County qnd Municipal Employees, D.C. Council 20,
Local 2921 v. District of Columbia Public Schools, supra. See also, Washington
Teachers' (Jnion. Local 6, American Federation of Teachers,AFL-Crc v. District of
Columbia Public Schools,42 DCR 5488, Slip Op. No. 337, PERB CaseNo. 92-U-18
(1992); AFSCME Local 2921 v. District of Columbia Public Schools,42 DCR 5685, Slip
Op N.o--339,PERB CaseNo. 92.U-08 (1992):,Butler, Slapp.!, Bqtlle, Betutg,,BtqbJ*,
Simpson, and Byrd v. District of Columbia Department of Corrections and Anthony
Williams,4g DCR 1t52, Shp Op.No. 673, PERB CaseNo. 02-U-02Q40D.
In the present case, the Hearing Examiner does notg and the parties do not
dispute, that MRDDA's conduct was in substantial violation of the parties' CBA.
However; -"the Bcrard believes that it is clear that the Hearing Examinet's ..ri{'+1,:
recommendations are based soundly on the issue of whether MRDDA violated the
CMPA by unilaterally implementing a parking policy without bargaining in good faith
with the Union. The Board adopts the Hearing Examiner's recommendations that
MRDDA's violation is of a statutory obligation to bargain with the Union.
The Hearing Examiner also recommendedthat the Board direct the Respondents
to post a notice of their violation ofthe CMPA. The Board has "recognizeldl that when a
violation is found, the Board's order is intended to have therapeutic as well as remedial
effect. Moreover, the overriding purpose and policy of relief afforded under the CMPA
for unfair labor practices, is the protection of rights and obligations." National
Association of GovernmentEmployees,Local R3-06 v. D.C. Water and SewerAuthority'
47 DCR 755!, Slip Op. No. 635 at pgs. 15-16,PERB CaseNo. 99-U-04 (2000). In light
of the above, the Board adopts the Hearing Examiner's recommendationto post a notice
to all emploveesconcerning the violations found and the relief afforded, notwithstanding
the fact that all employees may not have been directly affected. By requiring the

DecisionandOrder
PERBCaseNo. 07-U-03
Page15
Respondents
to post a notice, "bargainingunit employees. . . would know that [the
Respondentsl[have] beendirectedto comply with their bargainingobligationsunderthe
CMPA." Id. at p. 16. 'Also, a notice postingrequirementservesas a strongwarning
againstfuture violations." WendellCunninghamv. FOP/MPD Labor Committee,47
DCR7773,Slip Op.No. 682at p. 10,PERBCaseNos.01-U-04and01-s-01(2002).
of the
The Board has reviewedthe findings,conclusionsand recommendations
Hearing Examiner and finds them to be reasonable,supported by the record and
consistentwith Board precedent.Therefore,the Board adoptsthe HearingExaminer's
remedy.

ORDER9
IT IS IIEREBY ORDERED THAT:
1.
The District of Columbia Mental Retardationand DevelopmentalDisabilities
shallceaseanddesistfrom violatingD.C.
Administration("MRDDA" or "Respondents")
Code $ 1-617.04(aX1)and (5) by refusingto bargainin good faith with the American
Federationof GovernmentEmployees,Local 383, AFL-CIO. ('Unionl') regardingthe
allocationof parkingspacesto employeeslocatedat Il25 - l5thStreetNW, Washington,
D.C.
-Upon{he-Uaioalsrequest,MRDDA shall rernstat-e
2,
its poliqy of ppvld-r4g fr-ee,
parking to all of its employeescoveredby the current collective bargaining agreement
betweenMRDDA andthe Union.
3.
MRDDA shall make whole all employeesfor all monetarylossesincurredas a
resultof MRDDA's failureto bargainin goodfaith with interest.
'-:*:.!=r.

4.

TheUnion'r r*t".iir

r"ilrruure costsis granted.

5.
The Union shall submitto the PublicEmployeeRelationsBoard,within fourteen
(14) daysfrom the dateof the issuanceof this DecisionandOrder,a statementof actual
coststo employeesfor MRDDA's failureto providefreeparking. In addition,the Union
shall submitwithin fourteen(14) daysfrom the dateof the issuanceof this Decisionand
Order a statementof actual costs incurred prosecutingthis action. The statementsof
may file a
costs shall be filed togetherwith supportingdocumentation.Respondents
upon
the
staternents
of
(14)
service
days
from
within fourteen
responseto the statements
it.

n

Thi. Decision and Order implements the decision and order reached by the Board on April 29, 2008 and
ratified on July 13,2049.

,;lJ
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The Respondentsshall pay the Union its reasonablecosts incurred in this
6.
by the Boardor its designeeasto
proceedingwithin ten (10) daysfrom the determination
costs.
the amountof thosereasonable
The Respondentsshall pay the employeesits reasonablecosts incurred for
7.
parkingplus interestat a rate of four percenf$%) per annumin this proceedingwithin
ien (t0)-days from the determinationby the Board or its designeeas to the amountof
costs.
thosereasonable
within ten (10) daysfrom the issuance
shallpost conspicuously
The Respondents
8.
of this Decision and Order. the attached Notice where notices to bargaining unit
employeesare customarilyposted. The Notice shall remain posted for thirty (30)
davs.'"
consecutive
g.
Within fourteen(14) days from the issuanceof this Decision and Order, the
shallnotiff the PublicEmployeeRelationsBoard('oBoard"),in writing that
Respondents
shallnotifii the Board of
the Notice hasbeenport"a accordingly.Alro, the Respondents
2,3, 6 and7 of this order.
the stepstakento complywith paragraphs
10.

Pursuantto BoardRule559.1,this DecisionandOrderis final upon issuance.

BY ORDER OF THE PUBLIC EMPLOYEES RELATIONS BOARD
W_ashington,D.C.
August 5,2011

l0

The Hearing Examiner recomme,ndedthat the Notice be posted for sixty (60) consecutive days' It is
Board practice, however, that Notices be posted for thirty (30) days.
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D.C.20024
Washington,
Business:
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NMTilffiH
TO ALL EMPLOYEES OF THE DISTRICT.OF COLUMBIA DEPARTMENT OF
MENTAL RETARDAT]ON AND DEVELOPMENTAL DISABILITIES. THIS
OFFICIAL NOTICE IS POSTED BY ORDER OF THE DISTRICT OF COLUMBIA
PUBLIC EMPLOYEE RELATIONS BQARD. PURSUANT TO ITS DECISION AND
oRDER IN SLIP OPINIONNO. 938,PERBCASENO. 07-U-03(AUGUST 5, 2011).
WE HEREBY NOTIFY our employeesthat the District of ColurnbiaPublic Employee
Relations Board has found that we violated the law and has orderedus to post this notice.
WE WILL ceaseand ddsist from violating D.C. Code $ l-617.04(aXl) and (5) by the
action and conductset forth in Slip OpinionNo. 938.
WE WILL cease and desist from refusihg to bargain in good faith with the American
Federation of Govemment Employeps, Local 383, AFL-CIO, by unilaterally
implementing a new parking policy.
WE WILL NOT, in any like or related 4anner interfere, restrain or coerce employeesin
theg exercise of rights guaranteedby Suf,chapterXVll-Labor-Management Relations, of
the District of Columbia ComprehensiveMerit PersonnelAct.
District of Columbia
Departmentof Consumerand Regulatory Affairs

Date:

By:
Director

This Notice must remain posted for thlrty (30) consecutivedays from the date of
posting and must not be altered, defacedor coveredby any other materiaL
If employeeshave any questions concer-ningthis Notice or compliance with any of its
proui.ionr, they may communicatedireotty with the Public Employee Relations Board,
whose addressis: 1100 4s Street, S.W. Suite E630, Washington,D.C. 2AA24' Phone:
(202)727-1822. F ax:(202) 727- 9116
BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARI)
Washinglon"D.C.
August 17,2011

-

