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DECISIONAND ORDER

I. Statement of the Case:

on septernber 1g, 200g- the American Federation of Go1el1ent Employees, I-ocar 2725,("cornplainant" or'union") fir"d * urf.ir;;;*p;;; coniplaint against the District ofcolumbia Department of Health ('uorr. irr co",pruil* ar"go thar DoH has violated D.c.code $l-617'04(a)(5)' bv ftilingto respondto theuJiJ*irr"r."tionrequest. (seecompl atpgs.

The union is requesting.that the Board: (a) find that DoH has connnitted an unfair laborpractice; ft) order DoH to comply with the unioi.lffii"l . ,.q"est for information,, (compr. atp' 2); (c ) order DoH to cease and-a"rir, a". 
"i.Lire-ih" anrprehensive Merit ro.".,,i"i e"t; 1a1order DOH to post a notice advising bargaining *i ri"Ct*, tt"t it violated the law; and (e) grant

Respondent.

ID.C. Code $l-617-04 provides in relevant part as follows:

(a) The District, its agents, and representatives are prohibited from:

(5) Refining to bargain collectively in good faith with the exclusiverepresentative.
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its request for fees and costs. (See Compl at p. 2).

- - on october 8, 2009 the office of Labor Relations and Collective Bargaining (on behalf ofDoH) filed a document styled "Answer to unfrir t abor Practice complaint," triits sufimission noHdenies that it has violated the comprehensive Merit personnel Act of l97g (..cMpA ,). Therefbre,DOH is requesting that the Union's C.omplaint be dismissed. (See Answer at p. 2). in" Uniorr,,Complaint and DOH's Answer are bebre the Board frr disposition_

I Discussion:

The union asseds that on or about Jury 2r,2009, it submitted a letter to DoH .tequesting
information- needed bv unioL 

in order to 
"oro.". 

ttt" fcolective bargaining agreffnent] ana todetermine if a grievance should be processed to arbitration,' (Compl. 
"t 

p. f I 
- -l

DoH did not provide u.TJo*9 to the complainant's July 2r$ information iequest. (seecompl at p. 1 and Answer at p. 2). tn right of the ai'ov€, on sepiember l g, 2009, m"i.,ron ataits Cornplaint.

The Union asserts that.D.Hl:1,il*" .to respond to the Union,s legitimate request forinformation" violates D.C. Code g t _6i 7.04(a)(S). (Compl. at p. f 1.

. The union requests that the Board find that DoH,s mnduct constitutes an unfair laborpractice. (See Compl at p. 2).

In its Answer to the Complaint DoH does not dispute the factual allegations regarding itsfailure to produce the information. DoH admits that on iuty zl,2o}g,tn" do.opt ioui, -uo" uwritten request for information 
-(S_ee Arswer at p. l). DoH also concedes that as ofthe date thecorplaint and Answer were filed, september t a, 

'zoo6 
*a o"touo s, 2009, respectively, borr r,ua

$d..to. 
prr{g the c-onrplainant with the ."qu..tJ information. c!r^A*# ut p. zl.Nonetheless, DoH claims thar it has not violated the cMpA. In support ori-, po.itiof noH assertsthe following:

The Respondent admits that the letter referenced in paragraph three
ofthe C.onplaint was sent . . . The information requested by the Union
cunently is being conpiled by the agency and will be transmitted to
the Union upon conpletion

(Arswer at pgs. 1-2).

DoH requests that the Board: (1) find that the union's claim conceming DoH,s fa ure toprovide information does not constituts an unfair labor piactice; and (2) disriiss ,n" c.-prri"t
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because the Union has friled to state a cause ofaction for which relief can be granted. (See Arswer
xp.2) .

After reviewing the parties' pleadings, it is clear that: (l ) DoH acknowledges that the union
made a written request for informatiory (2) DOH has not articulated any viable defense with respect
to its frilure to provide the information requested by the Union on July 21, 2009; and (3) as of
october 8, 2009 (the date DoH submitted its Arswer to the complaint), DoH had not provided the
information requested by the Union on July 21, 2009. The material issues of ftct ani supporting
documentary evidence conceming DOH's failure to comply with the Union's July 2l't information
request is mdisputed by the parties. Thus, the allegation conceming DoH's failure to produce
infomratioq does not tum on disputed material issues of fact, but rather on a question of law.
Therefore, pursuant to Board Rule 520.1d, DOH'S frilure to produce information can appropriately
be decided on the pleadings.

This Board has previously considered the question ofwhether an agency has an obligatbn to
provide documents in response to a request made by a union. ln tlnive*ty of the oltrict of
columbia Faculty Association, NEA v. Llniversity of the Distrtct of colunbia,3i DcR 2463, slip
op. No. 272 at p.4, PERB casl No. 90-u-r0 (1991), we determined that ..G errployer's duty
under the CMPA includes fumishing information that is 'both relevant and necessary to the Union's
handing of [a] grievance' ...". AJso, see ?ea msters, Local639 and 730.v. D.c. pubtic schaols,3T
DCR5993, slip op. No.226, PERB caseNo.88-u-10(1989')a:d.psychalogists (Jnion, Local375E
of the D.c. Department of Health, t l9g National (Inion of Hospital and liealth care Employees,
American Federation of snte county and. Municipal Emptoyees, AFL-cIo v. District of iotumbia
Department of Mental Health, slip op. No. 809, pERB case No. 05-u-41 (2005). The supreme
Court of the United States has held that an employer's duty to disclose 'trnquestionably extends
beyond the period ofcontract negotiations and applies to labor-management relations during the term
of an agreement." NL&B v. Acme Industrial co.,385 u.s. 32, i6 (1967). .rMe have hedthat it is
not the Board's role to determine the merits of a grievance as a basis for determining the relevancy
ornecessrtyofinformationrequestedbyaunionintheprocessingofagrievance.,'Dicarc'Councrt
of the District of columbia v. Govenment of the Ditrxt of Cotumbia, et a1.,43 DcR 5391, slip
op. No' 353 atp.5, PERB caseNo.92-u-27 (1996);IJniversityofthe DtstriciofcotumbiaFaculty
Associatinn, NEA v. university of the District of columbia, supra, sfo op. t io. zzz at n o.

In the present case, we find that the requested information is both relevant and nec€ssarv to

2Board Rule 520.10 provides as follows:

Ifthe investigation reveals that there is no issue offact to warrant a
hearing, the Board may render a decision upon the pleadings or rnay
request brieft and/or oral arguments.
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a legitimate collective bargaining function to be performed by the union, i.e., the investigation,preparation and determination ofwhether to file a grievance under the parties' n"got*iJ g.i*uo",procedure. see Doctors' coyycit of the District of corumbia ,. Gir"rn*"nt'oy the-iistrtct of
lglunbu' et al., supra and' (Iniversity of the District of columbia racutty ,l,siociitroi Noe v.univerc.i,bt o{ tle District of columbia" sipra. DoH does not assert a viable defense for its frilureto provide the information Also, DoH does not assert that all ofthe requested information was notavailable on the date it was requested. Irntead, DoH argues that ..[t]he iir"."rtl", ,"q"oied by theunion currently is being coyniled by the agency aid win be tiarsmitted to the uJon uponcompletion" (Answer at p. 2).

. ^ .- _After reviewing the evidence, we find that DoH did not respond to the union's requesc andhas failed to provide a viable defense for failing to provide the requested information- This Board hasheld that an agency does no1 salis.ry its statutory obligation by eventual but behtJresponses torequests for infotmatioq particularly ropo*o ihut *! provided only after an unfair hdr practicecomplaint bas been filed. see Doctors councir of D.-c. Generar Hospinr v. D.c. Heakh andHospitats. Public Benefit cirp.' Bven assuming that DoH eventually provides the ffirmationrequested, it is not enough that the ag"n"y t"spond, bnt it must do so in a iiri"rv -r**. den ooHfiled its Answer on october 8, 2009, airnosi ttuee months had erapsed since the Union made itsrequest for information and DoH had stin not provided the requested information. Furthermorgto date' DoH has not submitted proofthat it has responded to ihe union's informatio; request. webelieve that DoH has had more than a reasonable p*od of time to compry wift trre uJonl, ."q.rotfor information. For the reasors discussed abovg we find that DoH has failed to show anycountervailing concems which outweigh its duty to disclose the requested information.

Under the facts ofthis case, we conclude that by failing and refirsing to produce informationfor which DoH did not raise any viabre defense, oog iaLiteo to meet its statutory duty of good frithbargaining,therebyviolatine?:C.-?de$l_61i.04(a)(5). ggg,psycftologistsUnioruLocat3T5Sof
the D'c' Departn ent of Heart! I I99 Nationat u"il" oy airpi'tor ani Hearth cio z^ptoy"n,American Federation of state 

,county and Municipat nnpuyeis, .n -clo v. District of:cohmbiaDepartment of Mental Heahh, pfp op: No- 80b at p. z, pERB case No. os-u+t-1zoos;. tnadditioq we have held that "a vio latio.t o fth" 
"*ployr,s 

statutory outy to bargain [under D.c. code
$ I -617'0a(a)(5)l also mnstitutes derivatively a viotu,ion oitrr" **terpart dutynot to interferewith

- - - .3In its Arswer, DoH acknowledges that it has not provided the information requested bythe Union Also, DoH claims that it ittt*ar to provide the information requestJ u"ito", 
"o,state a date by which it intends to conrply with tle Union's request. FurtheffDre, to datg DoHhas not submitted proofthat it bas responded to the Union,s information request

_ _447 D.C. Reg. 10108. SIip Op. No. 641, pERB Case No. 00_U_29 (2000). See also,Providence Hospital and Mercy Hospital and Massaehusetts Nurces Associatian,320 NLRB790,794 (1996).
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the employees' statutory rights to organize a labor union free from interferencg restraint or coercron;
to.-fo1u join or assist any labor organization or to refrain from such activity and to bargain
collectively through representatives_oftheir own choosing .,, American Federatiii of state, county
and Municipal Employees, I'ocat 2276 v. D.c. Department ofFinance and Revenue,3T Din sosg,
slip op. No. 245 atp.2, PERB caseNo. B9-u-02 (r990).j In the present cas", *" ind thut ooH',
failure to bargain in good faith with the Union constitutes derivatively, interference with bargaining
unit employees' rights in violation of D.C. C.ode g 1_617_04(aX1) (i001 ed.).

since we have determined that DoH has violated the cMpA by not providing in a timely
marurer the information requested by the Unior; we now tum to the issui of wirat is ttre-appropriate
remedy in this case. The Union is asking that the Board order DOH to: (l ) provide the information
lequesled by the Unioq (2) post a notice; (3) pay the Union's fees and costs; and (4) cease and desist
from violating the CMPA (See Compl. at p. 2).

^ clearly DoH must produce the information requested by the union on Jury 2r,20tr..
Therefore' we grant the Union's request that DOH be ordired to provide the information requested
by the Union

The Union has also requested that the Board order DOH to post a notice acknowledging thatit has violated the cMPA conceming the posting of a notice, the 
-Board 

bas prwiously noiea that,
"[w]e recognize that when a violation is found, the Board's oider is int*a"a io rrur'" tieraf*tic a"well as remedial effect. Moreover, the overriding purpose and poricy of rerief afiorded.-oo th"CMPA for unfair labor practices, is the protection olrigfrts ana oUtg ations,,, National Association
of Government Employees, Local R3-06 v. District oj corumbia water and seupr Authority, 47DCR 7551' slip op. No. 635 at pgs. 15-16, PERB case No. 99-u-04 (2000). Moreover, *it is thefurtherance ofthis end, ie., the protection_ of emproyees .ights, ... [that] underries [the Board,s]
remedy requiringthe posting ofa notice to all employees conceming the viotation found an4 the relief
1J1g{ . . ;' Charles Bagenstose v. D.C. p;blic Schoois, 41 DCR 1493, Slip Op. No. 283 at p.
3, PERB case No. 88-u-33 (.t9rl).- w9 are requiring that DoH post a notice ti all emnlovees
concerning the violatiors found and the reliefafforded. Therefore, bargaining unit emfrloyees whoare most aware of DoH's conduct aod thereby affectd by it, wil know that-exercisin! their rights
under the CMPA is indeed fi.rlly protected. AIso, a notice posting requirernent ,ouJ'* a srrongwaming against future violations. For the reasons noted above, we grant the union's request thatDOH be ordered to post a notice.

s$ee also, American re!9r11o19[covernment Emproyees, Locar 272s v. District ofC.olumbia Housing Authnrtry,46 DCR g356, Slip Op. fto. SIZ at p. 5, pERB Case No. 99_U_33(1999\; cornmittee on Interns and Residents v. i.c.- Generar Hospitat, qz ocyr4g0, slip op.No.456, PERB case No. 95-u-01 (1996); university of the District of corumbia v. iJniversity ofthe District of Columbia Faculty Association, supra.
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Th3 Union has requested that fees and costs be awarded. (See Compl. atp.2). D.C. Code
$ l-617.13 does not authorize the Boaf,d to award attomey fees. gg tntirnatnnai Brotherhood
of Police officers, Locar I445, 

_AFL-GD/GLC v. Dis*tct i|corumba Generar Hospital, ie ocn9633' Slip op. No.322, pERB caseNo.91-u-14(l 992);anduniwrcityoftheDistritof'corumbia
Faculty Association NEA v. universrty of the District of columtia,ztoin zqal, srip op. No. zzz,
PERB case No. 90-u-10 (r99r). Therefore, if the comprainant's request for fees is a request for
atlgmey fees, that request is denied. As to the complainant's request for costs, the Board firstaddressed the circumstances under which the awarding ofcosts to a party may be warranted in
AFSCME'D.c. Council20, Locar 

!!7_6v,D,c. Delartientof Financeindieveiue,3,tDcR565S,
slip op. No. 245, PERB caseNo. s9-u-02 (1990).' rntheA'FscMEcase, the Board concluded thatit could, under certain circumstances, award reasonable costs, stating:

First, any such award ofcosts necessarily aszumes that the party to
whom the payrnent is to be made was successfirl in at least a

attributable to that part. Second, it is clear on the face olthe statute
that it is only those costs that are .teasonabld' that may be ordered
reimbursed . . . Last, and this is the [crux] of the matter, we believe
such an award must be shown to be in the interest ofiustice.

Just what characteristics of a case will warant the finding that an
award ofcosts will be in the interest ofjustice cannot be exhaustively
catalogued . . . What we can say here is that among the situations in
which such an award is appropriate are tlrose in which the losins
party's claim or position was wholly without merit, those in which thi
successfully challenged action was undertaken in bad faitl,, and those
in which a reasonably[y] foreseeable result of the successfullv
challenged conduct is the undermining of the union among thl
employees for whom it is the exclusive bargaining representativJ. Id.
at pgs. 4-5.

In the present casq it is crear that the union made a request for infomration on July 2 l , 2009.Howeler' as of ocrober 8, 2009 (the date DoH's Answer was filed), DoH naJnot: iil p-"ineo
the infomration requested by the union; or (b) articulated a viable defense o. **t*uiiilf*n*
which outweighs its duty to disclose the requested infonnation Furthermorg to date, Do-H has notsubmitted proofthat it has responded to the union's information request. ive find'that unaer thecircumstances-ofthis case: (l) DoH's position was without merit; ani 121 a reasonabty ioreseea6eresult of DOH's conduct was the undermining ofthe union among the eniployees for whom it is theexclusive rqrresentative.

oThe Board has made it clear that attorney fees are not a cost.
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Inview ofthe above, we believe that the interest-oijustice criteria articulat d mthe AFSCME
ffi:X$hlT.TJgranting the Union" t"qu"rt toi .ilonable costs. rn-"r".", *" e.*t tr,

ORDER

IT IS HEREBY ORDERED THAT:

I ' The Dishict ofcolumbia Department ofHealth (, DoH,,), its agents and representatives shalcease and desist from reflrshg 
19 !*guio in gooa aitn *itn tii" a**i*'i"a*i1"" 

"r!g*-*ent Enploy:T, tniazlz{(co.if"i"*t- or .Union,) by failing to provide theinformation requested by the Union i" i . lurv ij.1009, letter. ri 
" 

i"r"""iti",;' requestedby the union on htry 2r,2009, shau te pro"ia..d',1 ,h" urrior, 
"" 

-,-t*;-h;;;een (r4)days from the issuance of this D*irio" ;J o;;. 
"

2' DoH' its agents and representatives shall cease and desist from interfering wittq restrainingor coercing its ernployees by engaging iqr acts and co_ngu:t that abrogafe enrployees, rigtrtsguarante€d by:subchapter vII Labor-Management Relations" oftheii"",p.Ii#r* u*itPersonnel Act ("cMpA ) to bargain *'Jii""ry tu"ugh representatives of their ownclroosing.

3' For the reasons stated in this slip opinion" the comprainant,s request for reasonable costs isganted.

4' within fourteen (14) days tom the issuance of this D_ecision and order, the comprainantshall sulmi11s ths Public Employeer n"r"rb* g"*d (,tsoard,), a written staternent ofactualcosts incurred in processing ihisunair r"u"r p."ti"" complaint. The staterrent ofcosts shallbe filed together with supporting do;J*;'il;. DoH may file a response to thec-omplainantrs statement ofcosts rirtri. r"rrt*" ii +; aays aom trre service ofthe statementofcosts upon it.

4' 
Po,H 

rry post conspicuously. within tan (r0) days from the service of this Decision andorder, the attached Notice where notices to bariaining-unit 
""er"y""r 

-*" 

"i"r""*ay
posted. The Notice shall rernain posted fo, liOj 

"Ji*.cotiue 
Auyr.

5' witF-6s"* (1a) dap from rhe issuance ofthis Decision and order, DoH shallnotift the Board' in writin€, that the lloti"e ttus i"- posted accordingly. Arso, withinfourte€n(I4) days tom the_issuance 
"rtmr 

o*irl""'*o order, DoH shall noti& theBoard of the steps it has taken ro *-prv *irr p*#"ph i 
"i,r," 

cid* 
"-"'v r'i
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6' Pursuant to Board Rure 55g.1, this Decision and order is final upon issuance.

fir:ffi"1\t:.rHEpuBl,rcEMpLoyEERELArroNsBoARD

Decernber 30, 2009



Public Government of the
urstrict o{ ColumbiaFrv-t"al..r ,.-.,-.rr_r r,tvl\-/yvqi

t<cloltons
", boord

I2o2l7;74a2l'12'€
Fax: l202l U7-91r6

TO ALL EMPLOJEES OF TIIE DISTRICT OF COLUMBIA DEPARTMENT OF
HEALTH, THIS OFFICIAL NOTICE IS POSTED BY ORDER OF TEE DISTRICT OF
COLUMBIA PI]BLIC EMPLOYEE RELATIONS BOARD PT]RSUAI\IT.TO ITS DECISION
AND ORDER IN SLIP OPINION NO. 1003, PERB CASE NO. 09-U-65 @ecember 30, 2009)

WE HEREBY NOTIFY our employees that the District of Colurnbia Public Employee Relations
Board has found that vr'e violated the law and has ordored us to post this notice.

wE WILL cease and desist from violating D.C. code g 1-617.0a(a)(1) and (5) by the actions and
conduct set. forth in Slip Opinion No. 1003.

wE wrl.I.l cease and desist from refusing to provide the American Federation of Govemment
Employees, I-ocal2725, with requested iniormation rolevant and necessary to its representational
duties.

wE WILL Nor; in any like or related manner, inte.rfere, restrain or coerce, ernployees in their
exercise of rights guaranteed by the Latr,or-Management Subchapter of the District of Columbia
Conrprehensivo Merit Personnel Act

7l? t{r tts |t{. n w-
tuL tlao
ftrhhf*or D,C. 1006

District of Columbia Department of Health

By:Date:
Director

This Notice must remain posted for thirty (30) consecntive days from the date of posting
and must not be altered, defaced or covered by any other material

If employees have may questions conceming thii Notice or oompliance with any of its provisions,
the_y may coffirunicate directly with the Public Enrployee Relations Board, whose address. is: 717
14b Street, N.W., Suite t 150, WashingtorL D.C. 20005. phone: (202) 72j-1822.

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARI}
Washington, D.C.

December 30, 2009
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